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PREFACE 


HIS is a book with a definite and limited pur- 
pose. It presents the fundamental legal doc- 
trines which have guided the courts in defining 
and setting limits upon the rights of organized 
labor. Whether the decisions that have resulted 
are well founded is not within the scope of this 


L- 


investigation. Rather the chief purpose is to ex- 


plain, to clarify, and not to justify, the reasoning 
of the courts in labor cases. 

(By way of explanation, it should be said that, 
although the origins of the doctrines that under- 
lie American labor law date far back in the his- 
tory of English law, the common law, as it has 
been applied in the states and embodied in the 
anti-trust acts, is largely a creation of American 
judges. This, however, is not to overlook English 
influence. British “precedents,” as one eminent 
American jurist has said, “rank next to decisions 
as evidence of the law,” and American judges 
freely cite English cases whenever they seem to 
support their opinions. It may be added that the 
rights of labor are determined quite as much, if 
not more, by the social and economic philosophy 
of the judges as by so-called immutable principles 
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of the law. In other words, legal theory is shaped 
to fit economic and social facts as the judge sees 
them. 

I have become indebted to several persons in the 
preparation of this volume. Special acknowledg- 
ments are due to Professor Edward S. Corwin of 
Princeton University under whose direction and 
inspiration the greater part of this work was 
done. I have also to thank Professor David A. 
McCabe of Princeton University and Dr. Harold 
F. Richards, sometime National Research Fellow 
in Physics, for having read and commented upon 
the original manuscript. In the preparation of 
the manuscript for publication I am deeply in- 
debted to my colleague, Professor William H. 
Glasson, for many valuable suggestions and for 
generous editorial assistance. Professor W. T. 
- Laprade of Duke University has read the proof 
and offered helpful comments. I also wish to 
thank the editors of the American Political Sci- 
ence Review and the South Atlantic Quarterly for 
permission to republish material which appeared 
in these periodicals. 

A. To 


Duke University, Durham, N. C. 
June, 1925. 
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ORGANIZED LABOR AND 
THE LAW 


INTRODUCTION 


Recent industrial disputes have again given 
special prominence to the whole matter of the 
legal status of labor.t. Discussions of this sub- 
ject, however, are by no means novel. It was 
brought clearly before the public mind as a conse- 
quence of the famous Debs case, in 1894, when the 
use of injunctions in labor disputes was for the 
first time generally understood to have an impor- 
tant bearing on the activities of labor combina- 
tions. The next great landmark in the evolution 
of the legal status of labor is the celebrated case 
of the Danbury Hatters, decided in 1908. In that 
case, by holding the Sherman Act applicable to 
organized labor and deciding that the members of |, 
an incorporated union were liable in damages for. 
their acts, the Supreme Court aroused labor to a 
fact even more menacing to its organized oper- 
ations than the injunction. To make matters 
worse, labor regarded the court’s interpretation 


*Especially those disputes giving rise to the Duplex and Coro- 
nado cases, infra, and the Wilkerson injunction. 
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/ of the act as a sheer perversion of the real 
/ — intention of its framers. 

In this development, trade unionism saw its 
‘very existence imperiled. ‘The existence of or- 
ganized labor,” wrote the editor of the Feder- 
ationist, “is in jeopardy;—the right of free 
association and voluntary coalition has been de- 
nied.”” So, beginning in 1908, labor leaders bent 
every effort toward securing an act of Congress 
which would expressly recognize the right of 
labor to organize. From this time forward a per- 
sistent campaign, inspired largely by this one pur- 
pose, was continued, until by 1914 interest in the 
subject had reached proportions sufficient to com- 
mand the attention of Congress and to effect the 
passage of the labor clauses of the Clayton Anti- 

Trust bill. GK ek 
The Clayton bill was enacted into law, and, 
judging from the extravagant language which 
labor leaders used to describe it, the act was ac- 
cepted as providing for all that laborers could 
desire. Mr. Gompers proclaimed it as “Labor’s 
| Magna Charta” and “Bill of Rights,” and labor 
leaders in general undoubtedly believed that the 
statute had placed the important activities of 
labor unions, such as strikes, picketing, and boy- 
cotting, outside the scope of the Sherman Act. 
However, it required only a few Supreme Court 
decisions involving the Clayton Act to disillusion 





221 Federationist, pp. 40, 110 (Jan. 1914). 
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them. Then, as a climax to all previous adjudica-j 
tions of the labor law, came the decision in the} 
Coronado case, holding that the funds of tence 
unions are liable to be forfeited in damage suits.* | 
This case brought organized labor to feel that its ' 
status is now no less precarious than it was before 
the Clayton Act was passed. To Mr. Gompers, 
however, this decision, like that in the Hatters’ 
case, was a palpable violation of legislative intent 
and another instance of judicial usurpation. “The 
court,’ he says, “has practically swept aside or 
annulled the provisions of the Clayton law. The 
Coronado case is the climax of decisions of the 
Supreme Court in the past few months against 
labor and since the ascension to the Chief Justice- 
ship of Mr. Taft.” More recent decisions, how- | 
ever, should serve to give labor greater confidence 
in the court in general and Chief Justice Taft 
in particular.* 

This is the state of the adjudicated law at the 
present time. It still remains in considerable 
confusion despite the Clayton Act. What an 
intricate mass of juridical problems these decis- 
ions have left to be solved! A few attempts 
Cae Mine Workers v. Coronado Coal Co., 259 U. S. 344, 


(19 


* See especially Michaelson v. U. S., decided Oct. 20, 1924, where 
the court, speaking through Justice Sutherland, upheld the pro- 
vision of the Clayton Act giving to employees the right to demand 
a jury trial in proceedings for contempt. See discussion of this 
case, infra. Labor should find another source of encouragement 
in the case of United Leather Workers’ Union v. Herkert & Meisel 
Trunk Co., decided June 9, 1924, where Chief Justice Taft spoke 
for the court. 
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have been made to clarify the law, but these dis- 
cussions reveal, for the most part, a very super- 
ficial appreciation of the fundamental principles 
underlying the law of labor. What is urgently 
demanded at this time is a dispassionate investi- 
gation of the basic principles of the law relating 
to labor, not only because of the significant role 
which the courts have come to play in industrial 
contests and the severe criticism and mistrust 
which they have suffered, but also because of the 
large extent to which recent labor disputes 
menace the public interest. 

An industrial dispute, some one has said, is a 
contest between two distinct, class conscious 
groups. Combinations of labor are met by em- 
ployers’ associations, each trying to resist what it 
deems the aggression of the other and each acting 
on the principle that the two interests are antago- 
nistic. It is a struggle in which passion runs 
high, in which open warfare is often barely 
averted ; violence becomes rife and property is de- 
stroyed. At this unfortunate juncture of the con- 
test the courts are asked to intervene. In the 
words of Judge Beatty: 

It is when these contests become so heated that viola- 
tions of the law, the peace of the community, and the 
destruction of life and property are threatened that the 
courts are compelled to intervene.® 

Such intervention, at a time when judicial ac- 
tion is an attempt to remedy what, from a practical 


5 Coeur D’Alene Consolidated and Mining Co. v. Miners’ Union, 
51 Fed. Repts. 260, 264. 
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point of view, amounts to open warfare, places 
the judiciary in a position of great responsibility. 
For this reason the question of what the law is 
in its relation to the activities of organized labor, 
and of the basis for judicial intervention in indus- 
trial disputes become a problem of utmost impor- 
tance. The law on this subject must be definitely 
ascertained if the courts are to be relieved of the VA 
accusation, recently brought against them by 
labor leaders, of taking the law into their own 
hands and pronouncing their own individual 
opinions on the basis of prejudice and personal 
bias. 

The essential purpose of this study is to ascer- | 
tain as nearly as possible the responsibility which | 
the law places on organized labor for its acts and | 
the grounds for judicial intervention in industrial | 
disputes. (While the author has no particular case © 
to plead, he believes that this examination reveals 
facts that will allay much of recent criticism 
suffered by the courts. 

This investigation involves principally a con- 
sideration of the Federal Anti-Trust Acts in so: 
far as they apply to organized labor together with 
the cases which have arisen under these acts. Of 
first importance is the controversial question as to 
whether or not the Sherman Act can be properly 
applied to organized labor. —The Supreme Court. 
after some hesitancy and considerable delay, spoke 
finally on this question in the Danbury Hatters’ 
case, definitely deciding that the Sherman Act 
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properly covers labor combinations, as well as in- 
dustrial trusts, and that Congress fully intended 
that it should. The grounds for this opinion are 
examined in the light of the debates which took 
place in Congress while the measure was under 
discussion. And finally, careful analysis is made 
of the Supreme Court’s opinions involving the 
Sherman Act and labor. 

Coming then to the Clayton Act of 1914, 
which, in the opinion of labor leaders, so amended 
the Sherman law that the like of the Danbury 
Hatters’ case could never recur—an opinion 
shared by a few of the foremost lawyers of the 
country—the labor clauses of the act are ex- 
amined with the purpose of determining precisely 
the effect of this legislation on labor. After ascer- 
taining the intent of the legislature in enacting 
the statute, a detailed analysis is made of the 
Supreme Court’s construction of the act in labor 
cases. 

A definite understanding of this subject, how- 
ever, clearly requires more than a study of the 
federal statutes affecting labor; a preliminary 
analysis of certain phases of the common law is 
especially important, if not absolutely necessary. 
The very foundations of our jurisprudence rest 
on the common law of England, and certainly the 
common-law terms which appear so conspicuously 
in the anti-trust acts are of no small sig- 
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nificance.* Unquestionably these statutes were 
intended to be interpreted in the light of the com- 
mon law,’ and, as a matter of fact, the most fre- 
quent recourse of the judges in the application 
and interpretation of the anti-trust acts in labor 
cases has been to the common-law doctrine of 
criminal conspiracy. That there is great uncer- 
tainty surrounding this doctrine, as well as the 
other common-law rules which have been held to 
embrace labor combinations, is admitted on every 
hand. For these reasons the first two parts of 
this study are devoted to the common law. And 
then, with an adequate understanding of the true 
meaning of the phraseology embodied in the anti- 
trust acts, it remains to examine whether these 
acts have been properly or improperly applied to 
the activities of organized labor. 


°Mr. Justice Field, in his dissenting opinion in the Slaughter 
House Cases, made this point clear when he said: “The common 
law of England is the basis of the jurisprudence of the United 
States. It was brought to this country by the colonists, together 
with the English statutes, and was established here so far as it 
was applicable to their conditions.” . . . The common law, he 
continued, and the statutes above referred to, “were claimed by 
the Congress of the United Colonies in 1774 as a part of their 
‘indubitable rights and liberties.” (Slaughter Houses Cases, 16 
Wall. 36, 104 
" This fact becomes very obvious from a reading of the Con- 
gressional debates on the Sherman Act. See also, Judge Wood’s 
opinion in the Debs Case, 63 Fed. Rep. 436. Speaking of the 
Sherman bill, ex-Senator Sherman, in his Recollections of Forty 
Years, declares: “It does not announce a new principle of law, but 
applies old and well-recognized principles of common law to the 
complicated jurisdiction of our state and federal government 
The purpose of this bill is to enable the courts of the 
United States to apply the same remedies against combinations 
which injuriously affect the interests of the United States that have 
been applied [under the common law] in the several states to 
protect local interests.” p. 832: 





PART ONE 
LAW AND LABOR IN ENGLAND 





CHAPTER I 


ENGLISH STATUTES RELATING TO LABOR 


T IS a striking fact that in America the stu- 

pendous problems growing out of the conflicts 
between capital and labor have been thrown 
largely on the courts for solution. In England 
quite the reverse is true. From the very outset 
this important subject has been dealt with by care- 
fully drawn statutes. The doctrine that wages 
should be regulated by “the action of competition 
between labour and capital” is a comparatively 
modern doctrine and, until 1824, the statute book 
was literally cluttered with enactments resting 
upon a diametrically opposite principle. The 
legislature, apparently, deemed it to be its special 
duty to regulate all important and sometimes 
trivial matters relating to trade and labor. 

The first statutes appear during the Middle 
Ages.’ Occasioned, as they were, by the great 
plague commonly known as the “Black Death,” 
the first Statutes of Laborers (1349 and 1350)? 


* This is intended merely as an outline of the subject. A more 
exhaustive analysis of the parliamentary statutes relating to labor 
may be found in Bryan, J. W., The Development of the English 
Law of Conspiracy, 27 Johns Hopkins University Studies in His- 
torical and Political Science. The text of the more important 
statutes is given in F. B. Sayre’s Cases on Labor Law, Harvard 
University Press, 1922. 

223 Edward III, 1349 and 25 Edward III, Stat. 1, 1350. 
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were not, as one might suspect, directed against 
labor combinations whose object was to interfere 
with “free competition” in the matter of wages— 
in fact they were not anti-combination statutes at 
all. There prevailed, on the contrary, the idea of 
a “just price” which both employee and employer 
were bound to observe; the worker was for- 
bidden, under these statutes, to accept more than 
the stipulated wage, and the employer was like- 
wise forbidden to pay more than the rate fixed by 
law. Designed especially to check the tremendous 
rise in wages resulting from the great pestilence, 
strict provision was made for the enforcement of 
the statutes by the justices of the peace. For two 
hundred years the provisions of these early acts 
were confirmed, amended, extended, and modified 
until by the year 1562 not only were the hours of 
labor and wages regulated but also the question 
of what arms laborers might carry, of what dress 
they might wear, and other similar details. 
Laborers, quite naturally, did not accept sub- 
missively this policy of strict parliamentary regu- 
lation. They soon sought to advance their own 
interests by means of combinations. Indeed, the 
beginnings of associations among workmen were 
almost coincident with the passage of the first 
Statutes of Laborers. Combined action had 
hardly begun, however, when Parliament took 
cognizance of the movement and declared void “all 
alliances and covins between masons, carpenters 
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and guilds, chapters and ordinances.’* This 
statute, as it appears, proved to be ineffective, for 
it was necessary in 1424 for Parliament to com- 
mand “that such chapters and congregations be 
not hereafter holden.”* Again, in 1548, Parlia- 
ment set forth more definitely its intention not 
to tolerate certain acts of labor combinations in 
a bill entitled, ‘““The Bill of Conspiracies of 
Vituallers and Craftsmen.’”® 

The year 1562 witnessed the enactment of the 
most elaborate and important statute of the early 
period of parliamentary regulation. Although re- 
pealing many of the earlier acts, and containing 
several provisions favorable to labor, this statute 
reénacted and elaborated many of the provisions 
of the previous acts.® In two respects, however, 
it represents a distinct departure from the earlier 
legislation. In the first place, it marked the 
abandonment of wage-fixing by direct statutory 
regulation, leaving wages for the specific determi- 
nation of the justices of the peace; secondly, it 
contained no provision against labor combina- 
tions. From this time until 1720 statutes were 
silent upon the subject of labor combinations. 
The year 1720, however, inaugurated a series of 
special statutes, which prohibited combinations to 
raise wages in particular trades. Journeymen 

334 Edw. III, 1360, Statutes of 23 Edw. III, cap. 1 and 25 Edw. 
III, stat. 1, cap. 1 and 2. 

*3 Henry VI, cap. 1, (1424). 


®°2 and 3 Edward VI, cap. 15. 
*5 Eliz. cap. 4. 
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tailors,” woolen workers,® and others were made 
subject to special legislation. The culmination of 
this long list of anti-combination statutes was 
reached in 1799 when a general act was passed 
containing in large part the particular provisions 
of the former acts. After remaining in force a 
single year, this statute was repealed and replaced 
by the celebrated anti-combination act of 1800. 
The statutes of 1799 and 1800 represent the 
extremest point ever reached in oppressive labor 
legislation in England.’ Wages, hours of labor, 
places of work—literally everything was rigor- 
ously regulated, and combinations whose object 
was to change these conditions were forbidden. 
In theory, workmen had to be contented with the 
current rate of wages; practically, they could 
make the best possible bargain for themselves, 
but under no circumstances could they by means 
of combination bring pressure to bear either on 
their employers or on each other. The net result 
of the legislation up to this time was to render 
illegal and criminal every combination among 
workmen to raise wages or alter conditions of 
labor. Formulated, as these statutes were, so 
as to secure free bargaining between capital 
and labor, the only freedom for which Parliament 
"7 George I, statute 1, cap. 13, (1720). 


§ 12 George I, cap. 34, (1725). 
° 39 George III, cap. 81, (1799) ; 40 George III, cap. 106 (1800). 
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seems to have been especially solicitous was the 
freedom of the employers from coercion by their 
men:*° 

The legislation just outlined was passed during 
the dominance of that school of thought which A. 
V. Dicey characterizes as “Old Toryism.’** But 
even at the time when the famous Anti-Combina- 
tion Acts of George III were passed the new 
school of individualism, sponsored particularly by 
Jeremy Bentham, offered a challenge to the older 
reactionary doctrine which placed artificial re- 
straints upon the natural inclination of the indi- 
vidual to combine with his fellows for the pro- 
motion of the welfare of the group. And only 
twenty-five years later the ascendency gained by 
individualistic doctrines is manifested by statutes 
of the greatest import to labor. 

These statutes (1824 and 1825)* repealed all 
former laws, statutes and enactments in force 
throughout or in any part of Great Britain and 
Ireland and placed the law of labor upon an en- 
tirely new footing. The act of 1824 even went 
so far as to declare that henceforth, “journeymen, 
workmen or other persons who shall enter into 
any combination to obtain an advance, or to fix 


* Stephen, Sir James F., A History of the Criminal Law of 
England, vol. III, p. 209. London: Macmillan Co. (1883). 

* Dicey, A. V., The Relation between Law and Public Opinion 
in England, pp. 95-125. London: Macmillan Co. (1920). 

“5 George IV, cap. 95 (1824) and 6 George IV, cap. 129 (1825). 
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the rates of wages or to lessen or alter the hours 
or duration of the time of working, . . . shall 
not .. . be subject or liable to any indictment 
or prosecution for conspiracy or to any other 
criminal information or punishment whatever, 
under the common or statute law.” Violence, 
molestation or obstruction, however, to the person 
or property of another, whether employer or em- 
ployee, by threats or by intimidation was con- 
demned in great detail. The act of 1824 legaliz- 
ing, as it did, all labor combinations irrespective 
of the objects which they had in view, proved to 
be an unfortunate change. In the following year 
an immense number of strikes occurred through- 
out the country, many of them being accompanied 
by violence to person and property. All of this 
was attributed to the recent relaxation of the 
combination laws with the result that the act of 
the previous year was speedily repealed and a 
new act of the year 1825 substituted for it. 
Although the old disabilities were revived, section 
4 provided that combinations intended merely to 
regulate wages and hours of work should be ex- 
empted from the penalties attaching to other trade 
combinations. The provisions of the former act 
prohibiting violence, threats, molestation and in- 
timidation were reénacted almost verbatim. As 
regards the status of labor at common law the act 
is silent. However, parliamentary opinion was 
that the common law was reéstablished, and all 
unions, except those exempted by the act, “were 
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illegal at common law, their members being liable 
to indictment for conspiracy in restraint of 
trade.”?* The question as to whether this opinion 
is tenable will come up for consideration in 
another connection. 

Nor was the statute law entirely free from ob- 
scurity. On account of the narrow construction 
which the courts were prone to place upon the 
new legislation as well as the uncertainty which 
arose from conflicting opinions, it became neces- 
sary for Parliament to declare in 1859 that work- 
men were not, by reason only of entering into 
agreements for the purpose of fixing the rate of 
wages, hours of labor, or of endeavoring peacea- 
bly to persuade others to cease or abstain from 
work in order to maintain wages, to be considered 
guilty of “molestation” or “obstruction” under 
the act of 1825.1* And even after the passage of 
this statute judges still regarded with disfavor 
agreements among workmen in furtherance of 
trade disputes, and they began moreover to sug- 
gest that acts formerly condemned under parlia- 
mentary statutes were unlawful at common law 
as combinations in restraint of trade. This, it 
would seem, is an instance, as Sir Robert Wright 
says, “of the growth of a crime at common law 
by reflection from statutes, and of its survival 
after the repeal of those statutes.”** An impor- 


*205 Hansard, pp. 1912-13; 204 Hansard, pp. 259-290. 

ae, yore cap. 34, (1859). See 205 Hansard, pp. 1919-20; 
Bryan, J. W., op. cit., p. 131-139. 

IOP. ctl. p50, 
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tant section of this study treats of this very topic 
and, as will be observed presently, this is precisely 
the development that has here taken place. 
Indeed, as a result of this peculiar propensity of 
the courts, Parliament in 1871 was forced, by way 
of explanation, to declare: 

The purposes of any trade union shall not by reason 
merely that they are in restraint of trade, be deemed to 
be unlawful so as to render any member of such trade 
unions liable to criminal prosecution for conspiracy or 
otherwise.1® 
This statute had been in force hardly a year when 
it was decided that although a strike would no 
longer be punished as a “conspiracy in restraint 
of trade,” it might be of such a nature as to 
amount to a conspiracy at common law which was 
itself punishable. Great dissatisfaction resulted 
from this decision, and it was perhaps the prin- 
cipal occasion for the repeal of the act of 1871, 
and the substitution of “The Conspiracy and 
Protection of Property Act.”** 

“An agreement or combination,” the act reads, “by 
two or more persons to do or procure to be done any act 
in contemplation or furtherance of a trade dispute be- 
tween employers and workmen shall not be indictable as 
a conspiracy if such act committed by one person would 
not be punishable as a crime.’’18 
This act, as one writer points out, “clearly renders 
impossible any expansion by the courts of the 


6 34 and 35 Victoria, cap. 32, sec. 2. 

% Stephen, Sir James F., A History of the Criminal Law of Eng- 
land, vol. III, p. 225. 

8 38 and 39 Victoria, cap. 86, sec. 3. 
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orthodox definition of criminal conspiracy in con- 
nection with industrial combinations.”*® In short, 
the effect of this statute was to place labor unions 
in the eyes of the law upon a plane of equality 
with the individual. For us, the peculiar signifi- 
cance of the legislation lies in the fact that it 
marks the first step whereby the rights of English 
laborers were given special legislative definition. 
That labor combinations, however, although unin- 
corporated, were still suable in a corporate ca- 
pacity for damages resulting from picketing and 
boycotting was well demonstrated by the famous 
Taff Vale decision.*® This decision came as a 
great surprise to trade-union officials as well as to 
the legal profession, and it was effective only a 
few years when the Trade Disputes Act of 1906 
denied, as regards laborers, the civil aspects of the 
conspiracy doctrine in the following words: 

An act done in pursuance of an agreement or combina- 
tion by two or more persons shall, if done in contemplation 
or furtherance of a trade dispute, not be actionable unless 


the act, if done without any such agreement or combina- 
tion, would be actionable.?1 


* Bryan, J. W., op. ae plod 

® The Taff Vale R. Co. v. Amalgamated Society of R. 
Servants, Appeal ek King’s Bench Div., vol. I, p. 170 (190i. 
See an interesting discussion of this case~ ‘in Webb, Sidney and 
Beatrice, The History of Trade Unionism, p. 600. New York: 
Longmans (1920). 

an Edward VII, cap. 47, sec. 1. Also sec. 4 of the same act de- 

clares: “An action against a trade union, whether of workmen 
or masters, or against any member or officials thereof on behalf 
of themselves and all other members of the trade union in respect 
of any tortious act alleged to have been committed by or on behalf 
of the trade union, shall not be entertained by any court.” 


20 ORGANIZED LABOR AND THE LAW 


This statute is the culmination of the policy, 
inaugurated by the English parliament in 1871, of 
disregarding the element of combination and the 
doctrine of conspiracy in dealing with acts done 
in furtherance of trade disputes. Beginning with 
a policy calling for a strict regulation of labor 
activities and a specific prohibition of labor com- 
binations, parliamentary policy gradually and 
finally developed to the point where it would not 
only permit labor combinations for certain desig- 
nated objects, but would actually give them en- 
couragement to the extent of granting them 
particular immunity from liability under the 
doctrine of conspiracy. 

The statutes outlined above created, originally, 
the criminal character of labor combinations in 
England, and it should be emphasized that they 
were necessary since the activities of organized 
labor were not regarded as unlawful at common 
law until a much later date.*” If they had been 
it is clear that these statutes would have been un- 
necessary. According to accepted legal authori- 
ties, however, certain common-law doctrines de- 


“This view is substantiated by the following authorities: 
Wright, R. S., The Law of Criminal Conspiracies and Agreements. 
London: Butterworths (1873) ; Stephen, Sir James F., A History 
of the Criminal Law of England, vol. III, p. 310; Erle, Sir Wm., 
On the Law Relating to Trade Unions. London: Macmillan Co. 
(1869) ; Cooke, F. H., Combinations, Monopolies and Labor 
Unions, 108, sec. 53. Chicago: Callaghan (1909). See also a 
critical review of authorities by Judge Daly in the case of Master 
Stevedores’ Association v. Walsh, 2 Daly 1, N. Y. Nee iy 4 arti- 
cles by A. V. Dicey, 17 Harvard Law Review, 516 and A. W., 
Purrington, 3 Columbia Law Review, 447. 
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veloped later, independent of statutory law, by 
which the acts‘of trade unions might be con- 
demned. The first and most important doctrine 
which the English courts invoked against labor | 
was the doctrine of criminal conspiracy. Later, 
the courts found another check, not entirely - 
distinct from the doctrine of conspiracy, that | 
could be imposed on the operations of labor com- 
binations. This was the common-law rule hold- 
ing as unlawful all contracts or combinations in 
restraint of trade. In England these two doc- 
trines profoundly affected the activities of organ- 
ized labor. In the United States they continue 
to restrain labor activities to the present day. 
Therefore an examination into the nature of these 
two doctrines and the manner in which they came 
to affect organized labor in this country as well as 
in the country of their origin, is a matter of 
importance. 


CHAPTER II 


THE DOCTRINE OF CRIMINAL CONSPIRACY 


HE origin of the doctrine of conspiracy 

still remains a matter of conjecture. Certain 
authorities claim for it a common-law origin;* 
still others believe that the crime of conspiracy 
was created by several ordinances and statutes 
proclaimed during the reign of Edward I.? The 
question here is of no importance. Rather the 
chief purpose of this chapter is to trace the de- 
velopment of the doctrine of conspiracy to the 
point where it came to comprehend the activities 
of labor combinations.* 


* Sir Edward Coke is of the opinion that the Edwardian statutes 
were only declaratory of the common law. 2 Institutes, 561, 562. 
See also Bryan, J. W., Development of the English Law of Con- 
spiracy, 27 Johns Hopkins University Studies in Historical and 
Political Science; Erle, Sir Wm., On the Law Relating to Trade 
Unions, p. 34. 

2Sir Robt. S. Wright believes that the crime of conspiracy was 
created by the Edwardian statutes and ordinances and that no such 
crime was known to the common law. See the cogent arguments 
advanced in support of this opinion, Wright, R. S., The Law of 
Criminal Conspiracies and Agreements, pp. 15-19. The ordinances 
and statutes relating to conspiracy are reprinted in F. B. Sayre’s 
Cases on Labor Law, Harvard University Press, 1922. 

* For a complete analysis of the doctrine of criminal conspiracy, 
see Wright, Sir Robt. S., op. cit.; Stephen, Sir James F., A His- 
tory of the Criminal Law of England, 3 vols.; Winfield, P. H., 
The History of Conspiracy and Abuse of Legal Procedure ; Bryan, 
J. W., op. cit. See also Sayre, Francis B., “Criminal Conspiracy,” 
35 Harvard Law Review, p. 393; “Criminal Conspiracy in Eng- 
land and Ireland,” 6 Quarterly Law Review, pp. 129, 249, 363; 
Orth, S. P., The Relation of Government to Property and Industry, 
pp. 267-284. New York: Ginn and Co, (1915). 
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It is generally agreed among all authorities that 
the first definite and reliable information concern- 
ing the doctrine of conspiracy is found in the Ed- 
wardian statutes and ordinances just referred to. 
It appears that conspiracy as originally under- 
stood was defined by the ancient Definition of 
Conspirators proclaimed in 1304. A part of this 
ordinance discloses the character of the crime as 
it was first understood. 

Conspirators be they that do confer or bind them- 
selves by Oath, Covenant, or other alliance, that every 
of them shall aid and bear the other falsly and malici- 
ously to indite, or cause to indite, or falsly to acquit 
people, or falsly to move or maintain Pleas ; and also such 
as cause children within age to appeal Men of felony, 
whereby they are imprisoned and sore grieved; and such 
as retain Men in the Country with their Liveries or Fees 
for to maintain their malicious Enterprises; and this ex- 
tendeth as well to the Takers, as to the Givers. And 
Stewards and Bailiffs of great Lords, which, by their 
Seignory, Office or Power, undertake to bear or maintain 
Quarrels, Pleas, or Debates that concern other Parties 
than such as touch the Estate of their Lords or them- 
selves.4 

This statute, it has been contended, “‘summed up 
the pre-existing law and gave a precise definition 
of conspiracy.° If this is true, one may well con- 
clude that the crime of conspiracy, at its inception, 
was a specific rather than a general offense and 
was directed primarily against those combinations 
whose purpose was to pervert justice by false and 
malicious promotions of indictments. It is not 

*33 Edward I, stat. 2 (1304). Italics are by the author. 


*Sayre, F. B., “Criminal Conspiracy,” 35 Harvard Law Re- 
view 393. 
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probable, one writer believes, that the courts of 
this period ever took cognizance of conspiracies 
to commit the most serious crimes such as murder, 
robbery, arson, and other felonies.° Following 
this ordinance there were, it is true, statutes 
directed against combinations for treasonable pur- 
poses, for breaches of the peace, against combina- 
tions by merchants to disturb the market or prices, 
and against combination by masons and carpen- 
ters and other laborers to raise wages or alter 
hours, but there is no evidence before the seven- 
teenth century pointing to any kind of conspiracy 
other than that defined by the famous statute of 
1304.7 

Another important fact about the doctrine of 
conspiracy, as defined during the first stage of its 
development, is that the cases in which it was 
applied could be definitely ascertained. For ex- 
ample, in case of a conspiracy to secure a false 
indictment, the crime was not complete until the 
person whom the combination conspired falsely 
to indict had been tried and acquitted. This 
is clearly brought out by Sir Edward Coke’s 
definition of conspiracy as ‘“‘a consultation and 
agreement between two or more to appeale or in- 
dict an innocent falsely and maliciously of felony, 
whom accordingly they cause to be indicted and 
appealed: and afterward the party is lawfully 
acquitted by the verdict of twelve men.”® 


* Bryan, J. W., op cit., p. 12. 
"Wright, R. S., op. cit., p. 6. 
53 Institutes, 142-3. 
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Thus the law stood until the latter part of the 
sixteenth century when the courts began to relax 
the strictness with which they had earlier limited 
conspiracy.® So there remains to be traced the 
process by which this specific offense was ex- 
panded into the comprehensive doctrine as we 
know it today. The seventeenth century saw a 
twofold development of tremendous importance. 
In the first place, it was asserted in the celebrated 
Poulterers’ case, at the time of the famous court 
of Star Chamber, that the mere agreement falsely 
and maliciously to indict constituted the sub- 
stantive offense of conspiracy, since there was 
a criminal intent evidenced by the agreement 
itself.*° Heretofore the conspiracy, as already 
noted, was not complete until the party against 
whom the conspiracy was directed had been tried 
and acquitted. That is, a criminal intention wit- 
nessed by an external act—the concert—by which 
mutual consent to a common purpose was ex- 
changed, now completed the crime of conspiracy. 
“From this time, by an easy transition,” says Sir 
Robert Wright, “the agreement or confederacy 
itself for the commission of conspiracy came to 
be regarded as a complete act of conspiracy.”!! 
Although clearly an obiter dictum, the doctrine 

* Sayre, F. B., op. cit., p. 398. 

™ See especially Poulterers’ Case, 9 Coke 55, (1611). Wright, R. 
S., op. cit., p. 8 describes the Poulterers’ Case as the “source of all 
the modern law of conspiracy.” For a review of this and other 
cases wherein the conspiracy doctrine was construed by the Star 


Chamber court, Bee Bryan, op. cit., pp. 57-66. 
“Wright, R. S., op. cit., p. 7. 
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thus enunciated soon found expression in other 
courts. Indeed, simultaneously with this broad 
expansion of the doctrine at the hands of the Star 
Chamber court, this development was matched 
by dicta which issued, first, from the Court of 
Exchequer and later from the King’s Bench Di- 
vision.’? And although the courts showed some 
hesitancy in subscribing to the doctrine announced 
in the Poulterers’ case, the law was, apparently, 
settled by the unqualified ruling of Lord Holt in 
The Queen v. Best: 

“The confederacy is the git [sic] of the indictment,” 
and although nothing be done in prosecution of it, “it is 
a consummate offense and indictable.” 

This development, in brief, simply meant, as 
between the combination to do criminal acts and 
the acts themselves, the gist of the offense was in 
the agreement or combination and not in the 
actual commission of the crime. And it is impor- 
tant to observe that where the proposed acts were 
statutory offenses, the combination to offend the 
statute was described as a common-law crime, and 
was punished not in the manner that the proposed 
crime would have been punished but as a sub- 
stantive offense at common law.** This is the 
explanation of the familiar statement that “the 


* See Wright, of. cit., p. 7, and cases there referred to. Wright 
points out that traces of the original distinction between a com- 
pleted conspiracy and the mere agreement to commit a crime long 
continued in the cases. He cites Savile v. Roberts, 1699; Best, 
1705; Turner, 1811. 

*6 Mod., 185 (1704-5). 

* Wright, R. S., op. cit., p. 10. 
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indictment [for conspiracy] need not conclude 
contra formam statutr’; that the design need not 
have been completely executed, and that the 
punishment does not depend upon any statute. 

The latter seventeenth and the early eighteenth 
century held for the doctrine of conspiracy an 
even more significant development. During this 
period an expression gained currency that a com- 
bination might in certain instances be criminal 
although the acts proposed would not be criminal / 
in absence of the combination.** The character- 
istic trend of judicial opinion seemed to favor the 
recognition of broader law covering immoral as 
well as illegal acts, and this tendency was so gen- 
eral that the doctrine of criminal conspiracy did 
not escape its influence. 

The effect of this expansion, when applied by 
the judges to the doctrine of conspiracy, was to 
broaden the doctrine so as to include, not only 
combinations whose purpose was to defeat the 
administration of justice or confederacy to com- 
mit any other legal offense, but also combinations 
for objects malicious in their nature—hence im- 
moral. Sir Robert Wright classifies and analyzes 
in a very scholarly manner the cases bearing on 
this subject. For us, the most interesting group 

* Wright, R. S, op. cit., p. 11 et seg. Of the many dicta an- 
nounced on this subject, that of Lord Mansfield is most striking. 
“Whatever is contrary,’ he said, “contra bonos mores est [sic] 
decorum, the Principle of our Law prohibits, and the King’s Court, 


as the general censor and Guardian of the Public Manners, is 
bound to restrain and punish.” Jones v. Randall, Lofft, 384, 1773. 
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of cases mentioned concerns “combinations relat- 
ing to trade and labor—Restraint of Trade and 
Disturbance of Markets.” This subject will be 
discussed more at length presently, so it is suff- 
cient here to note that at common law it was un- 
lawful, independently of combination, for one to 
restrain another by bond or otherwise not to exer- 
cise his proper craft or calling. And, according 
to arguments of counsel and a few judicial dicta 
of this period, combinations for a similar purpose 
constituted a criminal conspiracy, and quite fre- 
quently they were described as “conspiracies in 
restraint of trade.’’*® 

It should be noted, however, that for the time 
being the tendency so to expand the doctrine 
found no better authority than arguments of 
counsel. “There seems to be no evidence of a 
single case,’ one writer declares, “where the 
courts allowed a conspiracy conviction for a com- 
bination to commit an act not itself criminal.”*’ 
In fact by the beginning of the eighteenth century 
this confusion of law and morals seems to have 
been repudiated by good authority.*® But in 17l6a 
writer of high reputation published an ambiguous 
statement that seemed to give the new develop- 
ment whole-hearted approval. This statement, 
purporting to be a definition of conspiracy, ap- 
pears in Hawkins’ Pleas of the Crown as follows: 


* Wright, R. S., op cit., pp. 43-62. Note especially pp. 45, 46-50. 

™ Sayre, Francis B., “Criminal Conspiracy,’ 35 Harvard Law 
Review, 393, 401-402. 

* Wright, R. S., op. cit., p. 11. 
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“There can be no doubt, but that all confederacies 
whatsoever, wrongfully to prejudice a third per- 
son, are highly criminal at common law.”*® 
What, it may be asked, is the precise signifi- 
cance of the term “wrongfully”? If by this term 
Hawkins means more than criminal means, re- 
marks Mr. Wright, “the authorities cited by him, 
with the exception of the argument of counsel 
furnish little or no support.” However, 
Wright continues, “from this time expressions of 
a similar kind begin to appear occasionally in 
judgments, and by the end of the eighteenth cen- 
tury an impression appears to have grown up 
amongst lawyers, which can only be described by 
the double proposition that a combination to do an 
unlawful act is criminal, and that in this phrase 
‘unlawful’ does not necessarily mean ‘criminal.’ 
The truth is,” Wright concludes, “that the 
word ‘unlawful’ when it is used as. coextensive 
with criminal combinations, now includes all 
criminal purposes and some purposes wrongful 
but not criminal apart from combinations.””?° 


* Hawkins, Pleas of the Crown, 6 ed., p. 348. Italics by the 
author. It would seem hardly reasonable to contend, or even 
imply, as does Mr. Sayre, that this single statement of Hawkins 
was the cause for the enormous expansion of the doctrine. Haw- 
kins was, it is true, a writer of acknowledged authority and his 
words for this reason undoubtedly did carry no small degree of 
weight. But it should also be remembered that the confusion of 
law and morals was the characteristic tendency of the period and, 
more than that, counsel and judges alike were face to face with 
the most difficult problem of associations, so in casting about for 
solutions they unquestionably found much in Hawkins’ statement 
that was usable. 

* Wright, R. S., op. cit., pp. 12, 66. 


30 ORGANIZED LABOR AND THE LAW 


In essence, Hawkins’ statement constitutes the 
doctrine of criminal conspiracy as it is known 
today. It remained for the nineteenth century to 
clothe the doctrine in modern language and give it 
final shape. This was done in the celebrated sen- 
tence uttered by Lord Denman in 1832: “The in- 
dictment ought to charge a conspiracy either to 
do an unlawful act or a lawful act by unlawful 
means,””*+ 

This famous charge embodies the classic 
definition of the modern doctrine of criminal con- 
spiracy, and it may be mentioned that the lan- 
guage in which it is couched is hardly less ambigu- 
ous than that employed by Hawkins in 1716. 
Such terms as “unlawful acts” and “unlawful 
means” make it difficult to say just what the law 
is in any particular case, and thus the way was 
left open for the judges to pronounce their indi- 
vidual opinions. It was perhaps this lack of pre- 
dicability in the law that prompted Lord Denman 
to declare only seven years after the utterance of 
his famous pronouncement: “I do not think the 
antithesis very correct.”** 

This cursory survey of the doctrine of criminal 
conspiracy has been made in order to show how 


1 Rex. v. Jones, 4 B. & A. 345, 349 (1832). 

*” Reg. v. Peck, 9A. and E. 686, 690 (1839). It has been pointed 
out by several writers that Denman’s antithesis was not intended 
as a definition but as a limitation upon the offense of conspiracy. 
Certain it is that Denman never intended to condemn every combi- 
nation for an unlawful object. See Wright, R. S., op. cit., pp. 
62-67; Bryan, J. W., op. cit., pp. 99, 100; Eddy, A. J., The Law of 
Combinations, “Meaning of the word ‘unlawful’ in connection with 
Criminal Conspiracy,” vol. 1, p. 221. 
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this doctrine, which, at its inception, was clear in 
its definition, limited to specific offenses and appli- 
cable to cases easily ascertained, gradually and 
finally developed, largely as a result of judicial 
construction, into a doctrine ambiguously phrased, 
and uncertain in its application. It is especially 
noteworthy that the development thus consum- 
mated was the work of judges, and that the two 
dimensions of the crime of conspiracy, as we 
know it today, were furnished by them. Thus the 
proposition that conspiracy consists in the mere 
act of confederating with the object of commit- 
ting crime was initiated by the court of the Star 
Chamber during the early seventeenth century. 
Then, under Lord Denman’s antithesis, if the con- 
federacy is followed by unlawful means, the com- 
bination is criminal regardless of its object. Also 
the rule that the object of a combination need only 
be immoral, as distinguished from illegal, in order 
to complete the crime of conspiracy, was expressed 
by the judges of the later seventeenth century, and 
perpetuated by Hawkins in the early eighteenth 
century. Therefore one may fairly say, in the 
words of Sir James Stephen, that “No part of the 
whole story is so remarkable as the part played by 
the judges in defining and in a sense creating the 
offense of conspiracy.’’** 


*% According to Professor Sayre (op. cit., pp. 420-425) the doc- 
trine thus formulated is a piece of judicial legislation without legal 
foundation. See also 37 American Law Review, p. 33, “The Judge 
Made Law of Conspiracy.” 
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It was as a consequence of this most remarkable 
development that the common-law doctrine of 
conspiracy was extended and applied to combina- 
tions of workmen. Parliamentary statutes, it is 
true, were passed from time to time prohibiting 
laborers from combining for the purpose of alter- 
ing wages, hours of labor, and so forth; but this 
expansion of the law of f conspiracy itself_made 
laborers responsible, first, for or agreeing to | to violate 


these statutes, and secondly, for combining in such 
a way as wronafuly to prejudice oftel Sa ame 
non-union employee, the employer, or the public 
generally. 

Here the question naturally arises: Wherein 
lay the justification for such an extraordinary 
development? Could the doctrine have been de- 
liberately created out of a desire on the part of 
the judges for a convenient instrument to restrain 
labor activities, or was there reasonable demand 
for the doctrine? 

The opinion is submitted that this broad ex- 
pansion of the doctrine could hardly have taken 
place without good cause. The truth is that the 
judges were confronted with a real problem,— 
that of the right of association—a problem which 
has always puzzled lawyers and is today per- 
haps more than ever a subject of controversy. 
The question was, and still is, “How can the right 
of combined action be curtailed without depriving 
individual liberty of half its value; how can it be 
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left unrestricted without destroying either the lib- 
erty of individual citizens, or the power of the 
government” ?** Or, putting the same thing in 
another way, may the same legal tests be safely | 
applied to acts of combinations as are applied to 
similar acts when performed by individuals? 
That the two types of acts rest upon an entirely 
different footing seems to be pretty generally ad- 
mitted. Professor Dicey makes this point clear, 
when he says: 


Whenever men act in concert for a common purpose, 
they tend to create a body which, from no fiction of law, 
but from the very nature of things, differs from the indi- 
viduals of whom it is constituted. Esprit de corps is a 
real and a powerful sentiment which drives men to act 
either above, or still more often, below the ordinary moral 
standard by which they themselves regulate their conduct 
as individuals. A body, moreover, created by combina- 
tion,—a natural corporation, if the expression may be 
allowed,—whether a political league, a church or a trade 
union, by its mere existence limits the freedom of its 
members, and constantly tends to limit the freedom of 
outsiders. Its combined power is created by some sur- 
render of individual liberty on the part of each of its 
members, and a society may from this surrender acquire 
a strength far greater than could be exercised by the 
whole of its members acting separately; a disciplined 
regiment of a thousand men, acting under command, is a 
far more formidable assailant than a thousand men who, 
even though armed, act without discipline and combina- 
tion.?5 


* Dicey, A. V., The Relation between Law and Public Opinion 
in England, Appendix, note 1, pp. 467, 468, “Right of Association.” 
London: Macmillan (1920). See also, Dicey, A. V., “Combina- 
tion Laws,” etc., 17 Harvard Law Review, 511. 

** Dicey, A. V., The Relation between Law and Public Opinion 
in England, p. 154. 
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Chief Justice Erle likewise appreciates the un- 
usual power of a combination as compared with 
the individuals of whom it is composed. 

“The force,” he says, “acquired by combination is in- 
calculably greater than the sum of the powers so trans- 
ferred to the union by each individual, as is exemplified by 
soldiers for right, and robbers for wrong. This multipli- 
cation of force by combining is a reason why combina- 
tion for a purpose either of crime or of some classes 
of wrong is made criminal, the law prohibiting such 
combination having the expediency of checking wrong in 
its inception.’’?6 

Acts of combination are manifestly more for- 
midable and are, moreover, quite different from 
/ similar acts of individuals. How was this differ- 
ence to be dealt with legally? This was the prob- 
lem confronting the English courts. First, the 
fact of combination itself was perceived to be of 
importance, and, as already observed, the initial 
step in the growth of the doctrine was to consider 
the combining or confederating to commit an of- 
fense, apart from any overt act other than the 
agreement, the gist of conspiracy.** 

An illustration will serve to indicate the tre- 
mendous effect of this first step in the develop- 
ment of the law. Assume, for example, that 
combinations to raise wages constituted, as they 
then did, a statutory crime, and then apply the 
doctrine of criminal conspiracy, as expressed by 
the Court of the Star Chamber, to a combination 

Erle, Sir Wm., On the Law Relating to Trade Unions, p. 2. 


* This whole problem is discussed by Lord Brampton in Quinn 
vy. Leathem, App. Cas. 495, 515 (1901). 
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striking for an increase in wages. The result is 
that the mere conspiracy, agreeing together for 
the purpose of calling a strike to advance wages, 
becomes an indictable offense, complete in itself. 
As Professor Dicey has aptly expressed it: 

Since a combination to commit a crime is ipso facto a 

conspiracy, it follows that [a combination] for any pur- 
pose made or declared criminal by [an act of Parliament 
is] an undoubted conspiracy.?§ 
Erle puts the same thing even more emphatically: 
“Tt is undisputed law that a combination for the 
purpose of committing a crime is acrime.”*® Nor 
did it matter whether the crime was known at 
common law or created by statute. 

Commenting on this subject, Professor Stimson 
makes the enlightening suggestion that this doc- 
trine leads to a curious consequence, ‘for the 
reason that all conspiracies are criminal, but the 
object aimed at may be very slightly so. So that 
it is perfectly possible to have a conspiracy which 
shall result to its members in five or ten years in 
the state prison, whereas the object itself, the 
object aimed at, may have been comparatively 
slight.”’%° 

Then, coming down to the latter part of the 
seventeenth century, it was observed that the tend- 


* Dicey, A. V., op. cit., p. 98. Dicey would go so far as to say 
of the law of conspiracy, during the early 19th century, “Any 
artisan who organized a strike or joined a trade union was a 
criminal and liable on conviction to imprisonment ; the strike was 
a crime, the trade union was an unlawful association.” JIbid., p. 99. 

*Erle, op. cit., p. 31. 

° Stimson, F. J., Popular Law Making, p. 59. New York: 
Scribners’ (1911). 
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ency of the law in general was to become more and 
more elastic. This was reflected in the doctrine 
of conspiracy and, as a consequence, by the end 
of the eighteenth century, conspiracy had come to 
cover, at least in the opinion of certain judges, 
not only a combination of two or more persons 
( for an unlawful act by any means or for a law- 
ful end by unlawful means, but also a combi- 
4 nation of persons for an immoral, a malicious end; 
the ruin of a third person, for example, or injury 
to the public. It is by reason of this develop- 
ment that the type of injury resulting from our 
modern boycott has been declared a conspiracy, 
and on this ground alone labor combinations seek- 
ing to gain their purpose by “maliciously” injur- 
ing their employer have been held indictable even 
though no actual crime was committed. Finally, 
under Lord Denman’s antithesis, even conceding 
the object of a combination to be legitimate, 
both legally and morally, if illegal means, such as 
threats, or acts of physical violence and intimida- 
tion are employed, liability exists under the con- 
spiracy doctrine. The advent of acts of this na- 
ture into the operations of a labor combination 
obviates all doubt regarding its character as 
conspiracy.** 

From what has just been said the corollary may 
be derived “that where the purpose of the combi- 
nation is illegal every act done in pursuance of it 


"Bryan, J. W., op. cit., p. 137; 28 American Law Review, p. 839. 
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is rendered illegal, even though the act may have 
been innocent itself.” This explains why the acts 
of organized labor, which are ordinarily protected 
by the constitutional guarantees of free speech, 
free press and public assembly, become unlawful 
when done in furtherance of an unlawful purpose. 


CHAPTER US 


THE DOCTRINE OF RESTRAINT OF TRADE 


ETAILED parliamentary statutes specific- 

ally regulating for centuries the activities of 
organized labor “tended to prevent,” as Sir Wil- 
liam Erle points out, ‘‘a resort to the common 
law remedy for conspiracy.”' By the statute of 
1824, it will be recalled that all existing legisla- 
tion was entirely swept aside. The law of labor 
was placed upon a new and more definite founda- 
tion; but there was still considerable uncertainty 
regarding the scope of the common law. The 
interesting question raised was whether combina- 
tions for purposes dealt with by the acts of Parlia- 
ment, or for other analogous purposes, were crimi- 
nal at common law; and, if so, under what doctrine 
could they be condemned? This was a subject of 
some doubt and difference of opinion. Certain 
members of Parliament believed “that if all the 
penal laws against combinations by workmen for 
increase of wages were struck out of the Statute- 
book, the common law of the land would still be 
amply sufficient to prevent the mischievous effects 
of such combinations.”* However this may be, it 

ee op. ctt., p. 37. 


3 Hume reporting the opinion of Mr. Scarlett, 10 Hansard, 
146, Feb. 12, 1824 
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is quite clear that the change in the legislative/ 
policy of England did not procure for labor com- 
binations the favor of the courts. Indeed, several 
years before 1825, the judges by means of obiter 
dicta had already payed the way for the establish- 
ment of a common-law doctrine that could be in- 
voked against labor once the legislative policy 
had taken a more liberal turn. The most interest- 
ing of these dicta appear in the famous case of 
The King v. Journeymen-Tailors of Cambridge 
which arose after the passage of a statute ex-. 
pressly declaring illegal combinations among™~ 
tailors to raise their wages. The journeymen 
tailors were indicted under this statute, but waiv- 
ing the statute and sustaining the prosecution on 
the basis of the common law, the court said: 

The indictment, it is true, sets forth, that the defend- 
ants refused to work under the wages which they de- 
manded ; but although these might be more than is directed 
by the statute, yet it is not for the refusing to work, but 
for conspiracy, that they are indicted, and a conspiracy of 
any kind is illegal, although the matter about which they 
conspired might have been lawful for them, or any of 
them, to do, if they had not conspired to do it.8 

This dictum furnished the basis for another, 
voiced by Justice Grose, in 1796, from the court 
of the King’s Bench: 

In many cases an agreement to do a certain thing has 
been considered as the subject of an indictment for a con- 
spiracy, though the same act, if done separately by each 


individual without any agreement among themselves, 
would not have been illegal. As in the case of journey- 


78 Modern, 10, 12, (1721). 
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men conspiring to raise their wages; each may insist on 
raising his wages, if he can, but if several meet for the 
same purpose, it is illegal and the parties may be indicted 
for conspiracy.* 

But despite the strong tenor which these dicta 
assumed, the courts showed no haste in adopting 
them as law. “No case,” according to Stephen, 
“has ever been cited in which any person, was, 
for having combined with others for the raising 
of wages, convicted of a conspiracy in restraint of 
trade at common law, before the year 1825. 
There is indeed one case,” he continues, “that of 
the Journeymen Tailors of Cambridge, which may 
perhaps be an authority the other way, but this 
appears doubtful.” Almost in the same breath, 
however, Stephen declares that, in 1825, “an 
opinion certainly prevailed that conspiracies in 
restraint of trade were offenses at common law 
apart from the old combination laws and the new 
statutory provisions.’”® Even so, “restraint of 
trade” as a doctrine invokable against organized 
labor was far from well established among the 
courts. Certain judges, it is true, unreservedly 
declared that “combinations . . . whether on 
the part of workmen to increase or of masters to 
lower wages were equally illegal.” Both were 
“illegal and indictable at common law, as tending 
directly to impede and interfere with the free 

‘Rex v. Mawbey, 6 Term R. 619, 639. Quoted in Bryan, op. cit., 


p. 130. 
° Op. cit., pp. 209, 217; Bryan, J. W., of. cit., p. 130. 
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course of trade and manufacture.”® We find the 
same view even better expressed by Justice 
Bramwell, who is reported to have ruled: 


The public had an interest in the way in which a man 
disposed of his industry and capital; and if two or more 
persons conspired by threats, intimidation or molestation 
to deter or influence him in the way in which he should 
employ his industry or his talent or his capital, they would 
be guilty of a criminal offense. That was the common 
law of the land, and it has been . . . reénacted by 
an act of parliament. (6 Geo. 4, c. 129).7 


Other judges, however, were equally confident 
that acts of organized labor were condemnable, if 
at all, exclusively on the basis of the statute of 
1825, prohibiting “intimidation,” “molestation” 
and “obstruction.”* Regarding the efficacy of the 
doctrine of restraint of trade, Mr. Justice Hannen 
said: 


[The maintenance and support of strikes] . . . it 
is alleged, is in restraint of trade; that is, it disturbs the 
course and postpones the effect of competition among the 
men, which, if left to itself, might sooner compel them 
to return to work, and, this, it is contended, is against 
public policy. I think that our judgment ought not to be 
based on this line of argument. By the expression that a 
thing is contrary to public policy I understand it is meant 
that it is opposed to the welfare of the community at 


* Justice Crompton in Hilton v. Eckersley, 6 El. and Bl. 47, 53, 
(1855) and Walsby v. Anley, 3 El. and El. 516, (1861) ; Chief Jus- 
tice Cockburn in Hornby v. Close, 8 B. and S. 175, (1867) ; Justices 
Cockburn and Mellor in Farrer v. Close, 10 B. and S. 553, (1869). 

"Wright, R. S., op. cit., 49, reporting Justice Bramwell in Reg. 
v. Druitt, 10 Cox C. C. 592, (1867). 

® See especially Reg. v. Selsby, 5 Cox C. C. 495 (1847) ; Justices 
Hannen and Hayes in Farrer v. Close, 10 B. and S. 553, (1869). 
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large. I can see that the maintenance of strikes may be 
against the interests of employers, because they may 
therefore be forced to yield at their own expense a large 
share of profits or other advantages to the employed; but 
I have no means of judicially determining that this is con- 
trary to the interests of the whole community, and I think 
that in deciding that it is, and therefore that any act done 
in its furtherance is illegal, we should be basing our judg- 
ment not on recognized legal principles, but on the opinion 
of one of the contending schools of political economists.® 


Lord Campbell, in 1855, remarked on the same 
subject : 


I cannot bring myself to believe, without authority more 
cogent, that, if two workmen who sincerely believe their 
wages to be inadequate should meet and agree that they 
would not work unless their wages were raised, without 
designing or contemplating violence or any illegal means 
for gaining their object, they would be guilty of a mis- 
demeanor. . . . The object is not illegal, and there- 
fore, if no illegal means are to be used, there is no 
indictable conspiracy.!° 


These quotations sufficiently illustrate the lack 
of unanimity among the judges regarding the 
status of the labor law. In five leading cases aris- 
ing during the period from 1855 to 1869 we find 
judicial opinion marked by similar suggestions of 


° Farrer v. Close, 10 B. and S. 553, (1869). 

* Hilton v. Eckersley, 6 El, & Bl., 47, 62. Mr. Bryan writes, in 
this connection, that as long as the courts assumed that “labor 
combinations were economically harmful, the restraint of trade 
doctrine . . . was never judicially questioned. But as time 
went on, the argument of those who contended that trade unions 
had a sound economic justification began to attract attention and 
gain support. The result was the introduction of an element of 
doubt into the minds of the judges as to the validity of the re- 
grey of trade doctrine in its application to trade unions,” op. cit., 
p. 2 
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doubt and uncertainty.** In Selsby’s case the 
court ruled that there was no common law on the 
subject, and a strike for higher wages was law- 
ful unless violence, threats, or molestation were 
used within the meaning of the statute of 1825. 
The court in Hornby v. Close pronounced a com- 
bination to promote strikes illegal because in re- 
straint of trade, but declined to state whether the 
combination could be prosecuted as a criminal 
conspiracy. In the last of these cases, Farrer v. 
Close, the court of the Queen’s Bench was so hope- 
lessly divided that the case was dropped. As a 
way out of this confusion Trade Union Com- 
missioners were appointed for the very purpose 
of ascertaining the existing law, both statute and 
common. This commission was ably headed by 
Sir William Erle, a former Chief Justice in the 
Common Pleas, who wrote an elaborate memoran- 
dum on the existing status of the law relating to 
trade unions. Fortunately for us, his own state- 
ment of the law is available and liberal use has 
been made of it in the following discussion. 

As might be inferred fr otations and 
references given abov eld certain 
labor activities unla law, inde- 
pendently of parli based their 
decision on the d of trade. But 
precisely what is y this term, and how 















* Reg. v. Selsby, 5 
ley, 6 El. & Bl. 47 ( 
(1861) ; Hornby v. Clo 
10 B. & S. 553 (1869) ; 


., 495, (1847) ; Hilton v. Eckers- 


7 Drante, 1Oi Cox: C.'C 3.592) (1867). 
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may the question of unlawfulness be ascertained? 
To answer these questions is the task which Erle 
sets for himself in the valuable study just referred 
to. According to Erle’s version of the common 
law the term “restraint of trade” is of very broad 
connotation, so broad in fact that it defies defini- 
tion and can better be described. In his descrip- 
tion of the phrase, Erle declares: 

Every person has a right under the law, . . . to 
full freedom in disposing of his own labour or his own 
capital according to his own will. It follows that every 
other person is subject to the correlative duty arising 
therefrom, and is prohibited from any obstruction to the 


fullest exercise of this right which can not be made com- 
‘ patible with the exercise of similar rights by others. 


On another page he says: 


At common law every person has individually, and the 
public also have collectively, a right to require that the 
course of trade shall be kept free from unreasonable 
obstruction.?* 


Every act, then, which obstructs another in the 
exercise of a right comprised within this descrip- 
tion, done not in the legitimate pursuit of the 
actor’s own callj ut with the sole purpose of 
obstructing t f another, whether he be 
a fellow-labo -member of the combina- 








“Erle, Sir Willia e Law Relating to Trade Unions, pp. 
12, 6. A very learned discussion of this subject is found in the 
arguments of counsel in U. S. v. Patterson, 55 Fed. Repts. 605. 
See especially argument of Counselors Elihu Root and John D. 
Lindsay. See also Taft, W. H., The Anti-Trust Act and the 
Supreme Court, chap. I, generallye Ray, E. A., Contractual 
Limitations, pp. 334-411; 23 Harvar \Review, 531, “Criminal 
Conspiracies in Restraint of Trade. 
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tion, an employer, or the public generally, consti- 

tutes an unlawful restraint of trade. Originally 

the phrase had reference primarily to contracts 

whereby a merchant or manufacturer agreed to 

sell to a competitor the good will of his business, 

such sale being accompanied by a covenant on the 

part of the vendor to refrain from competition. 

Later, restraints of trade were regarded as 

equally unlawful whether imposed by a formal) 
contract or by a combination of many acting iny 
concert, the chief difference being that in the 
former case the contract entered into was usually 

spoken of as unlawful only in the sense that it was 

void and unforceable by the courts.** In the latter 

case the combination became guilty, under circum- 
stances to be considered presently, of the sub-” 
stantive crime of conspiracy. 

It is at this juncture in the development of the 
common law that the doctrine of conspiracy is 
brought into juxtaposition with the doctrine of 
restraint of trade. That is, according to the com- 
mon law, any agreement as to the terms upon 
which men should sell their abor. was a wrong, 

2 deany combina- 
Bt: a agreement became | 
i me stalled that this 

* “Contracts, as they are called, in restraint of trade, are not in 
my opinion illegal in any sense except that the law will not 
enforce them. It does not prohibit the making of such contracts ; 
it merely declines after they have been made to recognize their 
validity.” Mogul Steamship Co. v. McGregor, App. Cas, (1892), 


25, 34. See also Taft, W. H., The Anti-Trust Act and the Su- 
preme Court, p. 15. New! York: Harpers (1914). 
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conception of conspiracy became common property 
after Hawkins had so phrased the doctrine as to 
make a combination of many to do a moral wrong, 
such as the obstruction of another in the pursuit 
of his trade or calling, guilty of the substantive 
offense itself. 

This is not to say, however, that every restraint 
of trade was unlawful in the sense that it was 
criminal and indictable. Not all operations of 
organized labor which actually restrained trade 
were condemnable as conspiracies. At common 
law, says Erle, “each person has a right to choose 
whether he will labour or not, and also choose the 
terms on which he will consent to labour, if labour 
be his choice. The power of choice in respect of 
labour and terms, which one person may exercise 
and declare singly, many after consultation may 
exercise jointly, and they may make a simultane- 
ous declaration of their choice, and may lawfully 
act thereon for the immediate purpose of obtain- 
ing the required terms; but they cannot create any 
mutual obligation having the legal effect of bind- 
ing each other not to work or not to employ unless 
upon terms allowed by the combination. Any ar- 
rangement for that purpose, whatever may be its 
purport or form, does not bind as an agreement.” 
It is null and void on account of restraint of trade, 
and is illegal, but only in the sense that the agree- 
ment is unenforceable by the courts. Thus, Erle 
continues, “every party to it, who chooses to put 
an end to it, is thenceforward as free to claim his 
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own terms for his own labour as if such arrange- 
ments had never been made.” It is only when an 
attempt is made “to enforce by unlawful coercion, 
performance of any such supposed agreement, 
against a party who chooses to break from it 
and labour or contract for labour upon different 
terms” that a private wrong is done and the 
restraint of trade becomes illegal in the sense that 
it is actionable.** 

“Coercion,” then, is set up as the criterion of 
an unlawful restraint of trade. It is this element 
that transforms a combination in restraint of 
trade into an indictable or actionable conspiracy. 
But the term “coercion” itself is vague and indefi- 
nite. At precisely what point, it may be asked, 
does “coercion,” or illegality, arise? This is diffi- 
cult to say. For wherever there are conflicting 
interests, it is a problem to separate the two 
objects of benefiting yourself and injuring your 
antagonist. Every strike is in the nature of an 
act of war; every strike involves to a greater or 
less degree a restraint of trade.*® 

But we have already confessed that mere re- 
straint of trade is no real test of illegality. Thus 
the right of laborers to organize for their mutual 
benefit and self-interest, for the purpose of secur- 
ing the highest wages and the best working con- 
ditions they could command, was, in spite of the 
doctrine of restraint of trade, permissible at 


“Erle, op. cit., pp. 23, 24; Wright, R. S., op. cit., p. 57. 
7 Stephen, Sir J. F., op. cit., pp. 218-219, 


‘ 


< 
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common law. Furthermore, laborers might com- 
bine and strike for the attainment of so-called 
legitimate objects, as well as carry on peaceful 
picketing in pursuance thereof. All this they 
could lawfully do, and, even though their acts 
injuriously affected the business of their em- 
ployer, the loss thus sustained was damnum sine 
absque imjuria, since it was merely incident to 
labor’s right to work. When, however, a combi- 
nation sought to gain its ends by the use of force, 
intimidation or violence, or instigated a strike, 
picket, or a boycott for the purpose of gratifying 
a malice against others, it ceased to be a lawful 
combination; coercion had intervened, and the 
combination became a conspiracy in restraint of 
‘trade. 
' Thus the common law stood, in 1869, when it 
was considered and reported upon by Trade 
Union Commissioners appointed for that very 
purpose. It is a noteworthy fact that labor combi- 
nations allowable under the act of 1825 were also 
proper at common law; and conduct illegal under 
that act was equally condemnable under the com- 
mon law. So we may conclude, as does Erle, that 
this statute was declaratory of the common law 
and was “operative only to make a summary 
remedy.’’*® 

Erle, op. cit., p. 20. To the same effect Stephen writes: “In 
1825 the statute law is put upon an entirely new basis, and all 
the old statutes are repealed, but in such a way as to countenance 


the doctrine about conspiracies in restraint of trade at common 
law.” Op. cit., p. 226. 
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As one might suspect, the Royal Commis- 
sioners, reporting in 1869, announced universal 
disagreement among judges regarding the law. 
Furthermore, they characterized the law as “one- 
sided and unjust. For while nearly every combi- 
nation of workmen in furtherance of their objects 
was held to be a conspiracy in restraint of trade, 
and therefore criminally punishable, precisely 
similar acts committed by a master escaped the 
notice of the law.” For all of these reasons the 
Commissioners were unanimously “of [the] opin- 
ion that trade unions should be relieved.”*" The, 
result was the act of 1871, providing that the’ 
purposes of trade unions, although in restraint 
of trade, shall not be deemed unlawful so as to 
render the members of such union liable ta 
criminal prosecution for conspiracy or otherwise. 

Here again Parliament takes the labor problem 
in hand, but with an entirely new purpose in view. 
The decision to abolish all restrictive labor legis- 
lation in 1824 was speedily followed, as we have 
just seen, by the utterance of judicial dicta and 
alleged common-law doctrines that hedged organ- 
ized labor within frightfully narrow limits. So 
this time Parliament intervened not to restrain 
labor combinations but to deny the alleged com- 
mon law in certain particulars and to place them 
upon a plane of greater equality with employers. 
The consistency with which Parliament followed 


* 204 Hansard, p. 261. 
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this policy in subsequent legislation has already 
been described.** 


* An admirable summary of the development of English law and 
labor, as described above, is given by Stephen in his Histor 
of the Criminal Law in England. “First there is no law at all 
either written or unwritten. Then a long series of statutes aim at 
regulating the wages of labour, and end in general provisions 
preventing and punishing, as far as possible all combinations to 
raise wages. During the latter part of this period an opinion 
grows up that to combine for the purpose of raising wages is an 
indictable conspiracy at common law. In 1825 the statute law is 
put upon an entirely new basis, and all the olfStatutes are repealed, 
but_in such a way as to countenance the doctrine about conspiracies 
in restraint of trade at c on law. From 1825 to 187I-a series 
of cases are decided which give form to the doctrine of con- 
spiracy in restraint of trade at common law, and carry it so far 
as to say that any agreement between two people to compel anyone 
to do anything he does not like is an indictable conspiracy inde- 
pendently of statute. In 1871 the old doctrine as to agreements in 
restraint of trade being criminal conspiracies is repealed by statute. 

n law expands as the statute law is narrowed, and 
the doctrine of a conpsiracy to coerce or injure is SO interpreted as 
to diminish greatly the protection supposed to be afforded by the 
Act of 1871. Thereupon the Act of 1875 specifically protects all 
combinations in contemplation or furtherance of trade disputes, 
and, with respect to such questions at least, provides positively 
that no agreement shall be treated as an indictable conspiracy 
unless the act agreed upon would be criminal if done by a single 
person. Vol. III, p. 226. 
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CHAPTER IV 


DEVELOPMENT OF GENERAL PRINCIPLES OF 
THE LAW, 1806-1842 


NE does not speak of the rights of American 

trade unions glibly or in off-hand fash- 
ion. Unlike the English policy of defining the 
rights of labor by legislative enactment, our 
legislatures, both federal and state, have been 
peculiarly inactive in making such definition. 
Comparatively, then, English labor law, as it 
stands today, has at least the merit of being rea- 
sonably predicable.* In America, on the other 
hand, such predicability as the law has thus far 
assumed has been largely the work of the courts. 
Thus there is furnished another illustration of the 
“gradual process of judicial inclusion and exclu- 
sion,” so characteristic of American law. ‘To dis- 
cover the rights of trade unions, therefore, we 


* The judges, however, are not entirely agreed in their construc- 
tion of the statute law. The Trade Disputes Act, for instance, 
does not permit coercion, but there is considerable disagreement as 
to what constitutes coercion. See Valentine v. Hyde, 2 Ch. 129 
(1919) ; Hodges v. Webb, 2 Ch. 70 (1920), and compare with 
Davies v. Thomas, Ch. PAE (1920). It is clear that a strike to 
force the discharge of a union employee who has not paid a fine is 
not permissible. Conway v. Wade, A. C. 506, (1909). See also 
Larkin v. Long, A. C. 814, (1915). 
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look not so much to the statute books as to the 
opinions of the courts.’ 

At the time the first American cases were de- 
cided (during the early nineteenth century), it 
will be remembered that the legal status of organ- 
ized labor in England was clouded with no small 
degree of doubt. While English courts generally 
were free to declare labor combinations illegal, 
there seemed to be no substantial unanimity of 
opinion as to the precise principles of law on 
which their decisions were based. So far as the 
statute law was concerned, the courts were agreed. 
An agreement to offend any one of the enactments 
directed against labor combinations was a con- 
spiracy, and an indictment for such conspiracy 
was universally understood as an indictment not 
under the statute but at common law, because 
conspiracy was a common-law offense.* As re- 
gards the common law, there was difference of 
opinion. Only a few judges considered all labor 


? The best reports of the early cases are to be found in Com- 
mons and Gilmore, Documentary History of American Industrial 
Society, vols. III and IV. See also Wright, R. S., Law of 
Criminal Conspiracies and Agreements (Carson's ed.) p. 145 ff; 
Eddy, The Law of Combinations, vol. I, ch. 12; Sayre, F. B., 
Cases on Labor Law; McMaster’s History of the United States, 
vol. III, pp. 510-515; Stimson, F. J., Law in Its Relation to Labor. 

* As Mr. Sampson said in the New York Cordwainers’ Case, “A 
conspiracy to do an act which is forbidden by law, is a conspiracy 
to do an illegal act, and therefore such a conspiracy is a crime. 
And every indictment for such a conspiracy must be an indictment 
at common law, and not an indictment upon the statute; because 
the conspiracy is a common law offense; the statute only giving 
to the act to be done that unlawful character which is necessary 
to make the conspiracy illegal.’ Commons and Gilmore, Docu- 
mentary History of American Industrial Society, vol. III, p. 305. 
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combinations as unlawful, irrespective of statu- 
tory provisions. And the doctrine that “a con- 
spiracy of any kind is illegal, although the matter 
about which they conspired might have been law- 
ful for them, or any of them, to do if they had 
not conspired to do it” was not accepted by the 
courts.* Statements to this effect, however, did 
gain currency, and this accounts in large part for 
the doubt in which the law was shrouded. 

Such was the uncertain status of the law on 
the basis of which the early American courts 
decided their cases. The earliest cases arose in 
1806, 1809, and 1815 respectively, and in all three 
the defendants were charged with conspiracy to 
advance their wages. The prosecutions were sus- 
tained in every instance, although on slightly dif- 
ferent grounds. In the first case, that of the 
Philadelphia Cordwainers,’ the decision was 
based squarely on the Journeymen-Tailors’ Case. 
In his charge to the jury, the Recorder asserted 
that nothing more is necessary than “to ascertain 
what the law is,” assuming, apparently, that the 
law was well established. There need be no in- 
quiry into the motives of the combination. “No 
matter what the motives were, whether to resist 
the supposed oppression of their masters, or to 
insist upon extravagant compensation. No mat- 
ter whether this prosecution originated from 
motives of public good or private interest, the 


“The King v. Journeymen-Tailors; supra. 
*Commons and Gilmore, of. cit., vol. III, p. 59. 
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question is,” charged the Recorder, “whether the 
defendants are guilty of the offense charged 
against them.” That is, did the acts of the de- 
fendants amount to a conspiracy? The answer. 
- was unequivocal: “A combination of workmen 
to raise their wages may be considered in 4 two- 
fold point of view: one is to benefit themselves— 
the other is to injure those who do not join their 
society. The rule of law condemns both.’’® 

In support of the doctrine that mere confed- 
eracy to increase wages is conspiracy, the judge 
brought forward as authority, 8 Modern Re- 
ports, referring especially to the Journeymen- 
Tailors’ Case, and the famous statement of Haw- 
kins on conspiracy. Naturally enough, a decision 
resting on such authority evoked a storm of pro- 
test from counselors for the defendants. More 
than this, the arguments advanced by them reveal 
no meagre knowledge of the common law." 


* Op. cit., vol. III, pp. 227, 233. The Recorder also pointed out 
that such combinations injuriously effected the trade of the city. 
Ibid., p. 233. See also, 4 Political Science Quarterly, p. 264-265. 

™The first efforts of counsel were directed toward’ discrediting 
the reports, in which the Journeymen Tailors’ Case appeared. Said 
Mr. Caesar A. Rodney: “I believe its character [8 Mod. Rep.] is 
such, as will not entitle it to any evidence with the court and jury. 
In I Bur. p. 386, a reporter of acknowledged merit, and correct- 
ness, when this book was cited, viz., 8 Mod. p. 331,—there is, a 
marginal note made in the following terms: ‘a miserable bad book, 
entitled Modern Cases in Law and Equity.’ Again, when the same 
book was referred to in 3 Bur. p. 1326, there is another note in 
which it is stated, ‘the courts treated that book with the contempt 
it deserves, and they all agreed the case was wrong stated there.’ ” 
Commons and Gilmore, op. cit., vol. 3, p. 190. See also Mr. 
Sampson’s criticism of this book, in the New York Cordwainers’ 
Case, Doc. Hist., vol. 4, pp. 284-285. Then Mr. Franklin, leading 
counsel for the journeymen, endeavoring to deny the common-law 
rule from a somewhat different angle, argued: “I maintain the 
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Nor were the efforts of counsel unavailing. 
Three years later, in the case of New York Cord- 
wainers, where journeymen were indicted for 


identically the same offense, the court was care- 


ful to couch its charge to the jury in somewhat 
different language. Nothing was said about the 
illegality of combinations to raise wages. Rather 
it was admitted that workmen had “the right to 
meet and regulate their concerns, and to ask for 
wages, and to work or refuse.”’ This was not the 
real issue. The main question was whether “the 
means they used were of a nature too arbitrary 
and coercive.” On these rather vague grounds 
the combination was convicted, and nominal fines 
were imposed.® 

Like the two preceding cases, the third—that 
of the Pittsburg Cordwainers—grew out of a 
strike for higher wages. The instructions to the 


position, that it is not common law even in England. There are 
acts of Parliament in that country, to limit the prices of work in 
various branches of business, and under those acts it is made 
criminal to combine for the purpose of raising wages, otherwise 
than as the acts direct. I believe the journeymen shoemakers 
would be punishable in England for an attempt to raise their 
wages, not by the common law, but under the provisions of acts 
of parliament, made expressly for the purpose.” And even “ad- 
mitting, for argument sake,” Mr. Franklin continued, “that they 
would be amenable to the common law in England, independent of 
statute, they should show us that this part of the common law has 
been extended to Pennsylvania; they must show us this or they 
fail.” Jbid., pp. 156. Answering the question as to how “it is to 
be ascertained what parts of the common law are or are not appli- 
cable to the conditions and circumstances,” Mr. Franklin said: “The 
only modes in which this can be done are by legislative acts, 
judicial decisions, or constant usage or practice.” He denied that 
the common law doctrine against the raising of wages had been 
taken over by either of these methods. Jbid., p. 157. 
*Commons and Gilmore, op. cit., vol. III, p. 385. 
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jury were precisely the same as in the New 
York case. However, this case is noteworthy for 
its statement of the doctrine of restraint of trade 
and the explanation of “arbitrary and coercive” 
means that were left so indefinite in the earlier 
case. Said the court: 


It is not for demanding high prices that these men are 
endicted, but for employing unlawful means to extort 
those prices. For using means prejudical to the com- 
munity. Confederacies of this kind have a most per- 
nicious effect, as respects the community at large. They 
restrain trade: they tend to banish many artizans, and to 
oppress others. It is the interest of the public, and it is 
the right of every individual, that those who are skilled in 
any profession, . . . should be unrestrained in the 
exercise of it. 


This statement of the common law bears a very 
striking resemblance to that given us by Erle. 
The court is also in agreement with Erle con- 
cerning the test of an unlawful restraint of trade. 
On this subject, the judge said: 


A conspiracy to compel men to work, at certain prices, 
is doubtless endictable. It is a restraint of that freedom, 
which every citizen ought to enjoy, of affixing what price 
he pleases on his own labour. . . . So a conspiracy 
to compel an employer to hire only a certain description 
of persons, is endictable.” In both cases the object is 
unlawful. And, “in many cases of conspiracy,” the court 
continues, “the means employed have a semblance of be- 
ing lawful. They are frequently such as would be lawful 
in an individual. For instance, you have a right to have 


your boots or your hat . . . made by whom you 
please. You may decline employing any particular shoe- 
maker, . . . or hatter, at your pleasure: you may ad- 


vise your neighbors not to employ a particular mechanic. 
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But should you combine and confederate with others, to 
ruin any particular shoemaker,—or other mechanic—by 
preventing persons from employing him, this would be 
unlawful and endictable. 


Clearly the type of conduct here illustrated 
amounts to conspiracy in restraint of trade. 
Furthermore the court pointed out that although 
no acts of physical violence were employed, the 
combination was still indictable. ‘The means em- 
ployed . . . were no less effectual. They were 
such as coerced the party, with infinitely greater 
effect,” 

All this space has been given to these quota- 
tions for the purpose of showing the readiness 
with which the court receded from the extreme 
and ill-supported doctrine announced in the Phila- 
delphia case: namely, that a combination per se 
for the purpose of raising wages is conspiracy. 
This was never unchallenged law in the United 
States.*° From the very outset, it was vigorously 


* Pittsburg Cordwainers, 1815, op. cit., vol. IV, pp. 81 -83. 

“There has existed a “tendency,” says Mr. Cooke, “at least to 
apply the elements of combination as a test of liability for acts of 
employees. Such tendency has been manifested in the alleged 
doctrine that a mere combination to obtain an increase of wages is 
illegal as a criminal conspiracy. The origin of this supposed doc- 
trine appears on a consideration of the social conditions that had 
prevailed in England for centuries, producing a series of statutes 
dating as far back as the fourteenth century, operating most op- 
pressively upon the laboring classes. But this doctrine never gained 
foothold in this country, where it has been generally repudiated, 
and it may be regarded as established here as a common law prin- 
ciple, that a combination among wageworkers for the purpose of 
obtaining an increase of wages as well as for any other lawful 
purpose is entirely lawful, the only decstion of legality being as to 
the means employed.” Cooke, F. H., Combinations, Monopolies 
one Labor Unions, section 53, pp. 109- 112, Italics are by the 
author. 


-_ 
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assailed by counsel. The chief arguments urged 
against it may be summarized as follows: 

Founded, as the doctrine was, on the Journey- 
men-T alors’ Case, counsel declared it unsound, 
first, because the reports in which this case was 
found were not authentic, and, even if the reports 
were reliable, counsel argued further that the 
authority on which the Tailors’ case was based, 
was itself untenable, because no report of it had 
ever been discovered.*? Secondly, counsel in- 
sisted that even admitting the doctrine as good 
law, there was still no evidence to show that it 
was applicable in this country or that it had ever 
actually become a part of the common law of the 
states.’* 

Clearly such an onslaught of logic could not 
long be withstood. A re-examination of the law 
was inevitable, and specific repudiation of the 
doctrine of conspiracy as interpreted in the Phila- 
delphia case soon followed. The first step in this 


“The authority cited for the Tailors’ case is that of the 
Tubwomen v. The Brewers of London. See an interesting dis- 
cussion of this case by W. A. Purrington, 3 Columbia Law Review, 
447. It is now generally supposed that the Tubwomen’s Case is 
identical with that of King v. Starling, 1 Keble, 650. But if this 
be true, Mr. Purrington concludes, “the principle of the latter case 
was mis-stated in the Tailors’ case, for even though the Starling 
case did hold that the gist of conspiracy was in the agreement, it 
was an agreement to do something harmful and unjustifiable—a 
doctrine quite different from that stated in the Journeymen-Tailors’ 
case. . . . Liability for crimes,’ Mr. Purrington continues, 
“of which conspiracy is one, has always depended upon intent, 
except in certain statutory offenses absolutely forbidden, and not on 
the mere fact of confederation,” pp. 468-469 

See quotation from Blackstone on this point given by Mr. 
Sampson in the New York Cordwainers’ Case, Ibid., vol. 4, pp. 
274, 307, 308. 
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direction was taken in 1821, in the case of Com- 
monwealth of Pennsylvania v. Carlisle.** Here 
Justice Gibson carefully examines the underlying 
principles of the law of conspiracy. Describing 
first the nature of conspiracy at its inception, and 
observing the manner in which it had been gradu- 
ally expanded, Gibson attacks the position taken 
by the court in the Philadelphia Cordwainers’ 
Case. Naturally his conclusion is that the rule 
holding a mere combination to increase wages as 
unlawful could not be substantiated.** A more 
accurate test, he insisted, ought to be applied, and 
the best one to be offered, the opinion of the Phila- 
delphia court to the contrary notwithstanding, 
was that of motive. Says Justice Gibson: 


It will therefore be perceived that the motive for com 
bining or, what is the same thing, the nature of the object 
to be attained as a consequence of the lawful act, is, in this 
class of cases, the discriminative circumstance. Where 


* Brightly’s Rep. 36 (Pa. 1821). 

* “There is,” says Justice Gibson, “in the books an unusual want 

of precision in the terms used to describe the distinctive features 
of guilt or innocence [in conspiracy cases]. It is said the union 
of persons in one common design is the gist of the offense; but 
that holds only in regard to a supposed question of the necessity 
of actual consummation of the act meditated, for if combinations 
were, in every view, the essence of the crime, it would necessarily 
impart criminality to the most laudable association. 
There are, indeed, a variety of British precedents against jour- 
neymen for combining to raise their wages; and precedents rank 
next to decisions as evidence of the law; but it has been thought 
sound policy in England to put this class of the community under 
restrictions so severe by statute that were never extended to this 
country, that we ought to pause before we adopt their law of 
conspiracy as respects artisans, which may be said to have, in some 
measure, indirectly received its form from the pressure of positive 
enactment, and which therefore may be entirely unfitted to the 
conditions and habits of the same class here.” 
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the act is lawful for an individual, it can be the subject of 
a conspiracy, when done in concert, only where there is a 
direct intention that injury shall result from it, or where 
the object is to benefit the conspirators to the prejudice 
of the public or the oppression of individuals, and where 
such prejudice or oppression is the natural and necessary 
consequence. 

After giving concrete illustrations of the test of 
motive’® the opinion concludes: 

I take it, then, a combination is criminal wherever the 
act to be done has a necessary tendency to prejudice the 
public or to oppress individuals by unjustly subjecting 
them to the power of the confederates, and giving effect 
to the purpose of the latter, whether of ‘extortion or 
mischief. 

Although this case concerned an employers’ as- 
sociation rather than a labor combination, it is, 
from the point of view of the common law of 
labor, undoubtedly the most important case prior 
to Commonwealth v. Hunt. The early conception 
of the law of conspiracy was discredited, but the 
case is also noteworthy for the fact that it gave 
expression to that all important test which, in 
time, became controlling in determining the appli- 
cability of the doctrine of conspiracy to labor 
activities. This was the test of “motive” or “ 
tent” which was regarded as the “discriminative 
circumstance,” for ascertaining the lawfulness or 
unlawfulness of labor combinations. 


* He declared, for example, “if a number of persons should 
combine to establish a ferry, not from motives of public or 
private utility but to ruin or injure the owner of a neighboring 
ferry, the wickedness of the motive would render the association 
criminal, although it is otherwise where capital is combined, not 
for the purpose of oppression, but fair competition with others of 
the same calling.” 
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Justice Gibson, however, was speaking far 
ahead of his time. Only two years after the case 
of Commonwealth v. Carlisle was decided, a New 
York opinion reiterated precisely the same doc- 
trine enunciated in the Journeymen-Tatlor’s Case, 
and followed in the case of the Philadelphia Cord- 
qwainers.'® The early view of conspiracy, how- 
ever, was coming to be regarded more and more 
critically, and the modification which had been 
gained in Pennsylvania by judicial construction, 
was soon achieved in New York by legislative 
enactment. Passed in 1828, the ostensible pur- 
pose of this statute was to restrict the courts’ con- 
struction of the common law. Accordingly, under 
section 9 it was provided that no conspiracies other 
than those enumerated in the act should be punish- 
able criminally. However, even after this modifi- 
cation had been secured, it soon became mani- 
fest that the way had not thereby been made easy 
for laborers. For under section 7 of the statute 

* People v. Trequir et al., 1 Wheeler’s. Crim. Cases, 142 (N. Y. 
1823). Here it was said: “Journeymen confederating and refus- 
ing to work, unless for certain wages, may be indicted for con- 
spiracy—for this offense consists in the conspiracy and not in the 
refusal; and all conspiracies are illegal though the subject matter 
of them may be lawful . . . Journeymen may each singly re- 
fuse to work, unless they receive an advance in wages, but if they 
refuse by preconcert or association they may be indicted and con- 
victed of conspiracy. . . . The gist of a conspiracy is the 
unlawful confederation, and the offense is complete when the con- 
federacy is made, and any act done in pursuit of it is a constituent 
part of the offense.” See also the case of Buffalo Tailors, (1824), 
discussed in Wright, R. S., op. cit., (Carson’s ed.) p. 93. Justice 
Gibson’s opinion, however, was followed in the case of Twenty- 
four Journeymen Tailors of Philadelphia (1827), Doc. Hist., vol. 
4, p. 100. See particularly Mr. Wurt’s speech, Ibid., p. 160, and the 


recorder’s charge to the jury, p. 247. See also Wright, R. S., 
op. cit., (Carson’s ed.) p. 153. 
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conspiracies to commit acts ‘injurious to trade or 
commerce” were made misdemeanors, and the 
question soon arose, whether a combination to 
raise wages was an act contravening the purpose 
of this section. The point was settled in People 
v. Fisher, where Chief Justice Savage declared in 
no uncertain terms that the phrase “trade or com- 
merce” embraced labor activities.** 

Thus, by judicial interpretation, this statute 
was the first positive enactment against organized 
labor in this country. But despite the fact that 
the decision was based on a specific statute, Chief 
Justice Savage went further and committed him- 
self to the proposition that combinations to ad- 
vance wages were likewise unlawful at common 


14 Wendell 9, (1835). Here there was involved a combina- 
tion somewhat different from any we have met before. Certain 
journeymen shoemakers not only agreed among themselves not 
to work except for certain wages, but forbade other journeymen 
shoemakers, not members of the combination, to work at a rate 
of wages below that set by the combination, on a penalty of $10. 
Furthermore, the combination agreed not to work for any em- 
ployer who should thereafter employ any journeymen who worked 
at wages below the rate agreed upon by the combination. Such 
a combination the court held constituted a conspiracy in restraint 
of trade. 

“The man who owns an article of trade or commerce is not 
obliged to sell it for any particular price, nor is the mechanic 
obliged by law to labor for any particular price. He may say 
that he will not make coarse boots for less than one dollar per 
pair, but he has no right to say that no other mechanic shall make 
them for less.” Moreover, the court observes, the journeymen 
might by fixing their own wages, forbidding employers to hire 
other journeymen for less than a set rate, regulate the price of 
the manufactured article. “This . . . would be a monopoly 
of the most odious kind,” the court continues, and such combina- 
tions certainly must be considered “injurious to trade.” 
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law.*® And only a few years thereafter this 
proposition, originally advanced by way of dic- 
tum, became in a Philadelphia case the ground of 
decision.*® 

One cannot read the cases of this period with- 
out being struck by the bewilderment and uncer- 
tainty of the courts in their efforts to construe and 
apply the law. There really were no fixed prin- 
ciples according to which the rights of labor 
might be definitely ascertained. The queries 
whether the trade union itself was unlawful as an 
organization, or whether it became unlawful be- 
cause of its object or by reason of the char- 
acter of the means which it employed, demanded 
answers before the law applying to organized 
labor could be stated with any degree of certainty. 
Solutions of these questions were soon forthcom- 
ing. They were furnished, for the most part, in 
the celebrated case of Commonwealth v. Hunt, 
and at the hands, fortunately, of Chief Justice 


“Chief Justice Savage, in making this common-law contention, 
admitted that he “could find but few adjudications upon this sub- 
ject.” Later Mr. Edmond, counsel for the defendants in the case 
of Hudson Shoemakers said: (1836, Doc. Hist., vol. 4, p. 288) “I 
have now, gentlemen, examined with you all the English cases, 
which I can find that sustain the decision of the Supreme Court 
[People v. Fisher]—and I believe I may say with entire confidence, 
that no case can be found to support this part of the opinion of the 
Supreme Court, other than those which I have exposed to your 
view. May I not appeal to your good sense to repudiate doc- 
trines which are not well grounded in the law, which had their 
origin in a venal and oppressive age, and which cannot exist 
without impairing the character and destroying the beauty and 
harmony of our jurisprudence?” Jbid., p. 303. 

ae Plasterers, (1836), Becordes’s Ct; Doc. Hast; 
vo 
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Shaw, whose eminence and reputation as a jurist 
were incontestable. In a single statement, the 
chief justice summed up the law which is still 
controlling in labor cases: 


Without attempting to review and reconcile all the 
cases, . . . a conspiracy must be a combination of 
two or more persons, by some concerted action, to accom- 
plish some criminal or unlawful purpose or to accomplish 
some purpose not in itself criminal or unlawful, by crimi- 
nal or unlawful means. 


On the basis of this definition, (which will be 
recognized as nothing more than a re-statement 
of the declaration made by Lord Denman ten 
years before), Chief Justice Shaw proceeded to 
suggest tests of the lawfulness of labor combina- 
tions. First, he laid down the test of motive or 
intent: 

The manifest intent of this association [to gain a closed- 
shop] is, to induce all those engaged in the same occupa- 
tion to become members of it. Such a purpose is not 
unlawful. It would give them a power which might be 
exerted for useful and honorable purposes. ; 
Such an association might be used to afford each other 
assistance in times of poverty, sickness and distress ; or to 
raise their intellectual, moral and social condiaane: or to 
make improvement in their art; or for other proper 
purposes.?° 


In these words the trade union was definitely 
recognized for the first time as a legal and lauda- 


7°4 Metcalf’s Report, pp. 111, 123, 129. (Mass.) 
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ble organization.”* At the same time, however, 
it was pointed out that “an association may be 
formed the declared objects of which are innocent 

and yet they may have secret articles, or 
an agreement communicated only to the members, 
by which they are banded together for purposes 
injurious to the peace of society or the rights of 
its members.” Further, it was recognized that 
the law would not be “hoodwinked by colorable 
pretenses,’ and combinations actuated by such 
motives “would undoubtedly be a criminal con- 
spiracy on the proof of the fact, however meri- 
torious and praiseworthy the declared object 
might be.” 

Then, admitting “the object or purpose of the 
association to be laudable and lawful,” the chief 
justice advanced to the final and conclusive cri- 
terion of unlawfulness: What was the character 
of the means which the combination employed? 

The legality of such an association [that is, an associ4 
ation with a lawful object] will . . . depend upo 
the means to be used for its accomplishment. If it is t 
be carried into effect by fair or honorable and lawfu 
means, it is, to say the least, innocent; if by falsehood 
or force, it may be stamped with the character of con- | 
spiracy.22 


Commons and Associates, History of Labor in the United 
States, vol. 1, p. 411. New York: Macmillan, (1918). There 
seem to be only two cases in which the legality of the trade 
union as an organization has been denied. (See Commons and 
Andrews op. cit., p. 102.) On the contrary, the legality of the 
existence of labor unions has been repeatedly recognized. See 
Snow v. Wheeler, 113 Mass. 179, (1873) ; Gompers v. Bucks Stove 
and Range Co., 221 U. S. 418; Diamond Block Coal Case, 188 Ky. 
477, (1920). Moreover, the legality of trade organizations has 
been expressly recognized in the provisions of the Clayton Act. 
“Commonwealth v. Hunt, supra, p. 134. 
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This concludes, so far as the general principles 
of law are concerned, the course followed by the 
courts in interpreting the law of conspiracy in 
labor cases. For in the case of Commonwealth v. 
Hunt conspiracy really assumes a fairly definite 
construction. The development of the American 

‘ommon law up to this point was filled with incon- 
/sstencies Judicial opinion oscillated continually 
between severe and liberal interpretations; new 
rules of construction were advanced in one case 
only to be denied a few years later by subsequent 
rulings. However, for purposes of summary, the 
various constructions placed upon the law may be 
satisfactorily grouped under three heads: 

First, all combinations to raise wages were held 
indictable as conspiracies at common law; the 
mere fact of conspiring for the purpose of in- 
creasing wages was the gist of the offense, there- 
fore, there need be no inquiry as to motives. 

Secondly, it was contended that when men com- 
bine, the means which they exercise become a 
matter of importance; if the means employed are 
coercive, and infringe the rights of others to pur- 
sue their own trade or calling, they are in restraint 
of trade and as such render the combination an 
indictable or actionable conspiracy. 

Finally, perhaps the most fundamental theory 
advanced was, that when men unite their objects 
‘or motives become important. If their first object 
in combining is to benefit themselves, to enhance 
their wages, reduce their hours, and so forth, the 
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association is not only lawful but praiseworthy; if, 
on the other hand, the first purpose of the combi- 
nation is to injure the employer, or other parties 
who have no concern in the dispute, the agree- 
ment is a conspiracy. 

Out of this welter of conflicting judicial opin- 
ions Chief Justice Shaw crystallized his celebrated 
definition of conspiracy and based the application 
of that doctrine, in labor cases, on the answers to 
two questions: What are the ultimate objects of 
the combination? What is the character of the 
means employed in pursuit of those objects? 
With these rules of construction before us, we 
are prepared to examine the legality of the more 
important activities of organized labor in the 
United States. 


CHAPTER YW 


THE RIGHT TO STRIKE 


T is generally conceded today that the Amer- 

ican policy toward labor is essentially conserva- 
tive, while that of England is a striking example 
of liberalism. For this reason the assertion that 
the United States was, during the first three- 
quarters of the nineteenth century, decidedly more 
progressive than England in interpreting the 
common law of labor can hardly fail to command 
attention. The truth is that the right of laborers 
to combine, and in combination to strike for the 
purpose of enhancing wages, reducing hours of 
labor, or accomplishing other lawful objects, was 
gained in this country by virtue of judicial con- 
struction as early as 1842. These same rights 
were not fully achieved in England until 1875, and 
then only as a result of special parliamentary 
legislation. A vital difference is to be noted, how- 
ever, regarding the relative rights conceded to 
labor in each country as a consequence of the dif- 
ferent methods employed in modifying the com- 
mon law. In both countries the doctrine of crimi- 
nal conspiracy was historically, and is still in the 


1See the celebrated case of Commonwealth v. Hunt, 4 Metcalf’s 
Rept., 111. (Mass.) 
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United States, the most formidable obstacle not 
only to labor activities, but to the existence of any 
labor combination whatsoever. “In England,” as 
one writer observes, “‘the entire conspiracy law in 
its application to labor was entirely swept away; it 
was only modified in this country by common con- 
sent and favorable construction. In England 
definite statutes replaced the vague conspiracy 
law; in the United States the conspiracy law 
remained without ever being really clarified.” 

The common law in the United States has 
suffered no revolutionary changes by judicial 
construction or otherwise, although the extreme 
doctrine of conspiracy, which condemned all labor 
combinations, was, as we have already seen, 
rejected at a relatively early date. The result was 
that notwithstanding the change made in favor of 
labor, manufacturers were still condemned for 
combining to increase the price of commodities.* 
At this early date, then, labor unions actually en- 
joyed a special immunity from the common law, 
which had not yet been conceded to English 
laborers. 

Nevertheless, even after the trade union had 
been granted this special concession as a voluntary 
organization, the activities of labor combinations 
were still circumscribed by the vague doctrine of 


*Commons and Andrews, Principles of Labor Legislation, 
95. The parliamentary statutes referred to were passed in 
1871 and 1875. 
* See Goodnow, F. J., “Trade Combinations at Common Law,” 
12 Political Science Quarterly, 22, sec. 2 
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criminal conspiracy, which judicial construction 
had left intact save for the modification to which 
reference has just been made. And, as we are 
presently to observe, this doctrine proved to be a 
most restrictive power in the hands of the courts 
when labor unions strove to achieve their ends 
through strikes, picketing, and boycotting. It is 
the purpose of this chapter to examine the com- 
mon law as applied to labor’s most fundamental 
and effective weapon—the strike. 

The first exhaustive and well argued opinion on 
the subject of labor, following the case of Com- 
monwealth v. Hunt, was a New York case, de- 
cided in 1867.4 Here all the important American 
cases which had been decided before that time 
were critically examined; the earliest cases, hold- 
ing illegal combinations of journeymen to raise 
their wages, were reviewed, and the extreme 
doctrine of conspiracy was rejected. Citing then 
the cases of Commonwealth v. Carlisle’ and Com- 
monwealth v. Hunt,’ which were heartily ap- 
proved, Judge Daly, who delivered the opinion of 
the court, upheld the right of workmen to associ- 
ate together for their mutual protection and self- 
interest and marveled at the fact that this right 
had ever been questioned. At the same time, 
however, he hastened to point out that although 
the trade union was undeniably a lawful organ- 

“ Master Stevedores’ Association v. Walsh, 2 Daly, N. Y. 1, 1867. 


° Brightly’s Repts. 36 (Pa. 1821). 
° Supra. 
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ization and might lawfully operate for the purpose 
of bettering the conditions of its members, the 
rights of others could not utterly be disregarded. 
He then set forth a summary statement of the 
law as it was conceived to exist at that time: 

Any association or combination for the purpose of com-! 
pelling jowrneymen or employers to conform to any rule, 
regulation, or agreement fixing the rate of wages, to which 
they are not parties, by the imposition of penalties, by 
agreeing to quit the service of any employer who em- 
ploys a journeyman below certain rates, unless the jour- 
neyman pays the penalty imposed by the combination, 
or by menaces, threats, intimidations, violence, or other 
unlawful means, is a conspiracy for which the parties 
entering into it may be indicted. 

The rights of third parties being infringed, one 
may witness in this statement two aspects of the 
limitation which the law places on labor’s activi- 
ties—the right of the laboring man to fix the price 
of his labor and to decide for whom he shall work, 
and the right of the employer to conduct his busi- 
ness as he pleases, determining whom he shall 
employ and what wages he shall pay. By reason 
of the infringement of these two rights, but more 
particularly the latter, organized labor was early 
brought to task for its acts. There are, in fact, two 
instances in which the Supreme Court most em- 
phatically declared these two rights to be of such 
an inviolable character that any restriction upon 
the freedom of their exercise, albeit by legislative 
enactment, challenges both the constitutional right 
of the employee to work and the liberty of the 
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employer to select his own employees. In the one 
case the court held unconstitutional as a violation 
of the Fifth Amendment a section of the Erdman 
Act which made it unlawful for a railroad man- 
agement to discharge a workman because of 
union membership. Denying the constitutionality 
of this section, the court says: 

The right of a person to sell his labor upon such terms 
as he deems proper is, in essence, the same as the right 
of the purchaser of labor to prescribe the conditions upon 
which he will accept such labor from the person offering 
to sell it. So the right of the employee to quit the service 
of the employer, for whatever reason, is the same as the 
right of the employer, for whatever reason, to dispense 
with the services of such employee. . . . The em- 
ployer and employee have equality of right, and any legis- 
lation that disturbs that equality is an arbitrary inter- 


ference with the liberty of contract which no government 
can legally justify in a free land.? 


In language to the same effect the Supreme 
Court set aside a Kansas statute of similar import 
as a violation of the Fourteenth Amendment.® 
Now if these rights are clothed with a sanctity 
which places them beyond the power of both Con- 
gress and the state legislatures, certainly their 
infringement by the trade union cannot be per- 
mitted to go unchallenged. Indeed, organized 
labor, in seeking to make itself effective, was con- 
fronted at the outset with the conflicting rights of 
the employer and the non-union employee. But, 
as opposed to absolute freedom in the exercise of 


* Adair v. U. S., 208 U. S. 161, 174-175 (1908). 
* Coppage v. Kansas, 236 U. S. 1 (1915). 
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these rights, inviolable as they may be, the courts 
themselves conceded the right of laborers to bar- 
gain collectively. Hence the problem presented 
to the courts was that of reconciling the one right 
with the other and of maintaining each within its 
own legitimate sphere of action. 

What, it may be inquired, is the principle of law 
by which the courts have been guided in solving 
this problem? Suffice it to say that the rule which 
the courts have usually followed in the adjudica- 
tion of labor disputes is the one furnished by 
Chief Justice Shaw of Massachusetts, in 1842, 
when he formulated his celebrated definition of 
criminal conspiracy. After the crystallization and 
confirmation of that doctrine by so eminent a 
jurist as Chief Justice Shaw, the legality of labor’s 
activities, whether the strike, the picket, or the 
boycott, were henceforth to be adjudged accord- 
ing to the rigorous tests which its language im- 
posed. Under the conspiracy doctrine, as enun- 
ciated by Chief Justice Shaw, the instance of a 
labor dispute and its subsequent presentation to 
the court might call forth any or all of the 
following questions: 

First, what was the character of the object 
which the combination sought to obtain? Could 
the attainment of that end justify interference 
with the rights of others? Conceding the motive 
as legitimate, the court, in accordance with the 
conspiracy doctrine, had then to investigate fur- 
ther and ascertain whether the combination was 
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operating in “good faith” for procuring that ob- 
ject, rather than with a view to injuring the 
employer or a fellow employee.*® Finally, under 
the doctrine of conspiracy, if it appeared that the 
combination adopted means of a violent, intimi- 
dating, or coercive character, the question of 
motive might be waived, since even though the 
end be legitimate, the use of these methods alone 
would render the combination employing them 
guilty of the offence of conspiracy. How, in the 
light of these various tests, have the courts 
applied the doctrine of conspiracy to the strike ??° 

Perhaps none of the operations of organized 
labor has been spoken of in such unqualified 


® See, in this connection, De Minico v. Craig, 207 Mass. 593, 598 
(1911). Referring to the legality of the strike the court said: 
‘Whether the purpose for which a strike is instituted is or is not 

legal justification for it, is a question of law to be decided by 
he court. To justify interference with the rights of others,” the 

pinion continues, “the strikers must in good faith strike for a 
urpose which the court decides to be a legal justification for such 
nterference. . . . A strike is not a strike for a legal purpose 
ecause the strikers struck in good faith for a purpose which they 
thought was a sufficient justification for a strike. . .. To 
make a strike a legal strike the purpose of the strike must be 
one which the court as matter of law decides is a legal purpose 
of a strike, and the strikers must have acted in good faith in 
striking for such a purpose.” 

* An exhaustive analysis of the law in regard to the right to 
strike can be found in Cooke, F. H., Combinations, Monopolies, 
and Labor Unions; Martin, W. A., The Modern Law of Labor 
Unions; Clark, L. D., The Law of the Employment of Labor, ch. 
12; Commons and Andrews, Principles of Labor Legislation, ch. 
III; Stimson, F. J., Handbook to the Labor Law of the United 
States, ch. VIII; 43 American Law Register (N. S.) 73, “The 
Law of Strikes and Boycotts,” by C. R. Darling; 33 American 
Law Review and Register, 609 (N. S.) “The Legal Side of the 
Strike”; 4 Political Science Quarterly 261, “Decisions of the 
Courts in Conspiracy and Boycott Cases,” by E. P. Cheyney; 21 
American Law Review, 41, “Strikes and Boycotts as Indictable 
Conspiracies at Common Law,” by Clifford Brigham; “Strikes and 
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terms as the right of workmen to quit their em- 
ployment. Indeed the saying that workmen may 
strike ‘for a good reason, a bad reason or no 
reason at all,” has become almost axiomatic 
among labor leaders. Before 1842 we have seen 
that such a broad assertion of the right of labor- 
ers to stop work enjoyed scant support. And 
even after Chief Justice Shaw’s very liberal state- 
ment of the law during that year, there were laid 
down the rather clearly defined tests, already 
noted, to which even the most laudable of labor’s 
activities must be subjected.’* The first of these 
tests concerned the nature of the object in pur- 
suance of which a labor combination might prop- 
erly operate, and we may turn to the application 
of this test in cases where the legality of the strike 
was in question. 

That it is a fundamental policy of most labor 
unions to procure the employment of their own 
members to the exclusion of non-union employees, 
and thereby to maintain the so-called closed shop, 
goes without saying. Is such an object legitimate? 
Chief Justice Shaw was among the first to pro- 
nounce an opinion upon this subject. The de- 


Boycotts,” 34 Harvard Law Review, 880; Wm. D. Lewis, “Modern 
American Cases Arising out of Trade and Labor Disputes,” 44 
American Law Register (N. S.) 465; Baker, Judge Francis E., 
“Respective Rights of Capital and Labor in Strikes,” 5 Illinois Law 
Review, 453. 

“ There seem to be only two cases, following Commonwealth v. 
Hunt, supra, holding illegal combinations of workers merely be- 
cause of the combination: State v. Burnham, 15 N. H. 396 (1844) ; 
State v. Donaldson, 32 N. J. L. 151 (1867). Both, apparently, 
have been overruled. 
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fendants in this case had formed themselves into 
a society and agreed not to work for any employer 
who should employ workmen not members of their 
society “after notice had been given him to dis- 
charge such workmen.” After subjecting the 
combination before the court to the various tests 
of the conspiracy doctrine, the chief justice de- 
clared the object of the society to be legitimate 
and lawful, provided no breach of a continuing 
contract was involved in its enforcement. It was 
perceived that the “manifest intent” of the com- 
bination in question was to further its own wel- 
fare by increasing its power, which might be used 
for useful and honorable purposes. From this 
point of view it was held that the combination 
was not only lawful, but indeed praiseworthy. 

Nevertheless, while holding that laborers might 
combine and strike for the purpose of maintaining 
a closed shop, when motivated by a “useful and 
honorable object,’ Chief Justice Shaw observed 
further that the increased power thus achieved 
might be perverted from its exercise for honor- 
able ends to objects of “oppression and injustice.” 
In that event, he declared, if it could be shown 
that the motive of the association was pernicious, 
then the combination was guilty of an unlawful 
conspiracy.” 


“In a subsequent opinion of the Supreme Court of New Jer- 
sey, one may witness an interesting illustration of the perversion 
of purpose which the Chief Justice suggested might take place. 
State v. Donaldson, 32 N. J. L. 151, (1867). Other interesting cases 
on this subject are: Nat'l Protective Assoc. v. Cumming, 170 
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From this case and the citations referred to, 
one may deduce the general principle of the com- 
mon law as it was applied to strikers whose pur- 
pose was to gain a closed shop. The object of 
itself is lawful, though a strike for a closed shop 
may be lawful or unlawful, depending on the in- 
tent of the combination in question and the man- 
ner in which the strike is conducted. But, some 
one suggests, suppose it appears that a strike for 
an object perfectly legitimate is not conducted in 
good faith? This question introduces the most 
remarkable element in the whole doctrine of con- 
spiracy as it applies to strikes. It is this: a strike 
may be called for a purpose which is ostensibly 
legitimate, such as to obtain an increase in wages, 
the means employed in its prosecution may be 
perfectly lawful, and yet the combination may 


N. Y., 315; Curran v. Galen, 152 N. Y. 33. These two cases are 
conflicting on the question of the legality of an object to obtain 
a closed shop, so in a later New York case, Jacobs v. Cohen, 183 N. 
Y. 207, an attempt was made to reconcile the prior decisions, hold- 
ing that a combination might properly strike to gain a closed shop 
when that act did not give a monopoly to the union at the expense 
of non-union workers to secure employment within the community. 
See also the interesting case of Connors v. Connolly, 86 Conn. 
641. By virtue of state statutes and recent decisions, the doctrine 
established in Commonwealth v. Hunt, is, generally speaking, 
good law today. The law, at best, is doubtful. Mr. Sayre, at- 
tempting to sum up the law, says: “The doctrine that a strike to 
compel the discharge of non-union employees is not per se illegal 
is followed in the majority of jurisdictions in which the question 
has come before the courts. . . . It seems to be law in Cali- 
fornia, Connecticut, Illinois, Indiana, Minnesota, New York and 
Oklahoma, and apparently also in Florida, Nebraska, North Car- 
olina and Texas.” Cases on Labor Law, footnote, p. 311. A 
slightly different conclusion is stated by Commons and Andrews, 
Principles of Labor Legislation, (2 ed) p. 106. 
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constitute an unlawful conspiracy. This fact 
is well illustrated by a Nebraska case, decided 
in 1879.78 

Here there were eighteen tailors who, having 
in their hands cloth which was already cut, con- 
spired to strike for the purpose of raising their 
wages. Upon the refusal of the employer to 
grant their demands, they struck and returned the 
cloth to the employer in a worthless condition, 
because he was unable to get other tailors to finish 
the job. On the basis of these facts the highest 
court of Nebraska held that, though the right of 
the tailors to quit their work was unquestioned, 
the malicious intent of the strikers to injure the 
employer was so clear that their agreement to 
strike became an unlawful conspiracy. 

The court in this case was guided by the ele- 
ment of intent, which constitutes the very essence 
of the doctrine of conspiracy. By reason of this 
element alone one cannot correctly say, without 
proper qualification, that what a workman may 
lawfully do as an individual, he may also do as a 
member of a combination.’* One is more nearly 
correct in saying: what a workman may lawfully 


8 Mapstrick v. Ramge, 9 Neb., 390. See also Farmers’ Trust 
Co. v. N. P. R. R., 60 Fed. Repts. 803; Arthur v. Oakes, 63 Fed. 
Repts., 310; De Minico v. Craig, 207 Mass. 593 (1911). 

* This proposition was properly stated by Chief Justice Parker 
in National Protective Association v. Cumming, 170 N. Y. 315, 
321, where he says, “Whatever one man may do alone, he may 
do in combination with others, provided they have no unlawful 
object in view. . . . They have the right to strike; that is, to 
cease working in a body by prearrangement until a grievance is 
redressed, provided the object is not to gratify malice or inflict 
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do alone, many may rightfully do as a combina- 
tion, provided there is no malicious motive or 
intent in view. In other words, it is this element 
of intent that distinguishes the law as applied to 
the individual from the law as applied to combi- 
nations. In the case of acts performed by a com- 
bination, the law does more than examine the acts 
actually committed; it investigates further and 
ascertains for what purposes those acts were com- 
mitted. All of this arises from the fact, previously 
noted, that men acting in combination, apart from 
any legal fiction, are different from men acting 
singly.’ A different rule had to be provided to 


injury upon others, but to secure better terms of encloyment for 
themselves.” See also on this point Aikens v. Wis., 195 

194; Gompers v. Bucks Stove and Range Co., 221 TUES; 418: 
Arthur v. Oakes, 63 Fed. 310; Pickett v. Walsh, 192 Mass. 572. 
For exactly the opposite view, see Bohn Mfg. Co. v. Hollis, 54 
Minn, 223; Lindsay v. Montana Fed. of Labor, 37 Mont. 264. 

* As one court puts it: “If A, C, D and E cannot do what A 
alone can lawfully do, the vice must be in the combination.” Mulls 
v. U. S. Printing Co., 99 App. Div. 605 (91 N. Y. Supp. 185). To 
the same effect Vice Chancellor Green said in Barr v. Essex 
Trades Council: 

“The whole strength of [the combination] lies in the fact that 
each individual has surrendered his own discretion and will to the 
direction of the accredited representatives of all the organizations. 
He no longer uses his own judgment, but by entering the com- 
bination agrees to be bound by its decrees. A member asserts 
his independence of judgment and action at the risk of all asso- 
ciation with fellow members. . . . Branded by the peculiarly 
offensive epithets adopted, he must exist ostracised, socially, and 
industrially, so far as his former associations are concerned.” 
Judge Taft argues in a similar vein: “A combination may make 
oppressive or dangerous that which, if proceeding from a single 
person, would be otherwise, and the very fact of the combination 
may show that the object is simply to do harm, and not to 
exercise one’s own justifiable rights.” Moores v. Bricklayers’ 
Union, supra. 
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cope with a different subject, and the resort of 
English judges was to the doctrine of criminal 
conspiracy.’® 

It should be noted that much objection has been 
raised against the element of intent as applied to 
acts of labor combinations, and perhaps rightly 
so, for it may well be inquired, by what means can 
the courts determine what any particular labor 
combination intends? The answer is that “the 
law, as a rule, presumes that a person intends the 
natural result of his act. . . . If the injury 
which has been sustained or which is threatened 
is not only the natural but the inevitable conse- 
quence of the defendants’ acts, it is without effect 
for them to disclaim the intention to injure.” By 
way of illustration one court observes: “it is folly 
for a man, who deliberately thrusts a fire brand 
into a rick of hay to declare, after it had been 
destroyed, that he did not intend to burn it. Ifa 
person deliberately discharges a loaded pistol, at 
point blank range, directly at the person of an- 
other, it is useless for him to say that he did not 
intend to maim his victim.’’** 

Turning now to the legality of the sympathetic 
strike, one discovers little or no difference of 
opinion. In practically all jurisdictions the courts 
regard sympathetic strikes as illegal on the 
ground that they are actuated by a malicious in- 

“Tn justification of this creation, see A. V. Dicey, The Relation 


between Law and Public Opinion in England, p. 154. 
" Barr v. Essex Trades Council, 53 N. J. Eq. 101, 118, 1894. 
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tent to interfere with the right of others to pursue 
their own calling. The law on this subject was 


stated in a Massachusetts opinion as follows: 
Organized labor’s right of coercion is limited to strikes 
against persons with whom the organization has a trade 
dispute, or to put it in another way, we are of the opinion 
that a strike against (A) to force (B) to yield to the 
strikers’ demands . . . is not a justifiable interfer- 


ence with the right of (A) to pursue his calling as he} 


thinks best.18 
A strike, then, to aid other workmen in com- 


pelling an unmanageable employer to grant cer- 
tain terms is criminal not only because the object 
is ‘unlawful, but because the sympathetic strike is 
an improper method of accomplishing even a 
lawful object.*® 

The preceding discussion of the limitation 


* Pickett v. Walsh, 192 Mass. 572, 587. 

* This subject was discussed at considerable length in connec- 
tion with the great Chicago strike against the Pullman Car Com- 
pany, which was a strike of a sympathetic character. See Thomas 
v. Cin. Ry. Co., 62 Fed. Rep. 803; U. S. v. Debs, 64 Fed. Rep. 
724; In re Debs, 158 U. S. 564. 

The opinion of the courts regarding strikes of a sympathetic 
character was later expressed in the case of U. S. v. Cassidy, 
67 Fed. Rep. 700, as follows: “The employees of railway companies 
have a right to organize for mutual benefit and protection and for 
the purpose of securing the highest wages and the best conditions 
they can command. . . . They may [also] peacefully leave 
the employment because the terms thereof are unsatisfactory. But 
it is unlawful for them to combine and quit work for the purpose 
of compelling thei employer to withdraw from his relations with 
a third party for the purpose of injuring that third party.” 

To the same effect, declares Judge Brown, in Gray v. Building 
Trades Council, 91 Minn. 171, that “labor may organize . . 
for its own protection and to further the interests of the labor- 
ing class. They may strike and persuade and entice others to join 
them; but when they resort to unlawful means to cause injury to 
others with whom they have no relation, contractual or otherwise, 
the limit permitted by law is passed and they may be restrained.” 
Italics by the author. 
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which the doctrine of conspiracy places on the 
right of laborers to strike has been confined to 
private employments. As a consequence the un- 
lawful interference imposed on the rights of 
others was considered from only two points of 
view, namely, that of the worker himself, and 
that of the employer. A study of the right to 
strike in employments affected with a public in- 
terest, however, reveals that an unqualified asser- 
tion of this right impinges upon rights of a dis- 
tinctly higher character, to wit, the right of the 
public to the continued and efficient operation of 
such concerns. 

It has long been recognized that an employer in 
engaging in a public service becomes obligated to 
the public for the performance of that service in 
the interest of the general welfare. May the 
legal position of the public utility proprietor be 
distinguished from that of the employee who ac- 
cepts employment in such service? We think not. 
It is now well established law that the right to 
labor is a property right,”° and as such it is com- 
prehended within the basic principle of the law of 
public utilities : 


When one devotes his property to a use in which the 
public has an interest, he, in effect, grants to the public an 
interest in that use, and must submit to be controlled by 


Cf. Adair v. U. S., 208 U. S. 161; Coppage v. Kansas, 236 
U.S. 1; American Steel Foundries v. The Tri-City Trades Coun- 
cil, 257 U. S. 184; Truax v. Corrigan, 257 U. S. 312. 
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the public for the common good, to the extent of the 
interest he has thus created.?? 

This was the general doctrine that underlay the 
Kansas Industrial Court Act which prohibited 
strikes in certain specified employments. And 
although that act has recently been set aside by 
the Supreme Court, the general principle of law 
on which it was based still stands.” 

No one of the public utilities under control of 
the national government so vitally touches the 
general welfare as does the transportation service. 
In this field the supremacy of the public interest 
as opposed to the absolute right to strike was pro- 
claimed as early as 1893.”* In the case cited there 
was a threatened strike of a few hundred men on 
a railroad, where there. was no dispute with the 
immediate employer, solely for the purpose of aid- 
ing men on another road, who had a controversy 
with their employer. Clearly this was a sympa- 
thetic strike which, as we have just seen, would 
have been criminal in itself. The court, however, 
took occasion to point out that there were certain 
decided limitations on the right to strike derived 

%* Munn v. Illinois, 94 U. S. 113, 126, (1876) ; German Alliance 


Ins. Co. v. Kansas, 233 U. S. 389, (1914). 
” Wolff Packing Co. v. Court of Industrial Relations, 262 U.S. 


* Toledo, Ann Arbor, etc., Ry. Co. v. Penn., 54 Fed. Repts. 730; 
Farmers’ Loan and Trust Co. v. Northern Pac. Ry., 60 Fed. Repts., 
803. For interesting discussions of the right to strike in concerns 
affected with a public interest, see Wilcox, D. F., Analysis of the 
Electric Railway System, ch. XLV (N. Y., 1821, published by the 
author) ; Thompson, G. J., “Labor and the Public Utility Field,” 
21 Michigan Law Review for Nov., 1922; Storey, Moorfield, “The 
Right to Strike,” 32 Yale Law Journal for Dec., 1922. 
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from the superior interest of the public. The 
principle for which this case stands is that there 
can be no right to conspire to strike against the 
public interest, which is reminiscent of Governor 
Coolidge’s telegram to Samuel Gompers during 
the Boston police strike: “There is no right to 
strike against the public safety by anybody, at 
any time, anywhere.” 

Speaking in 1917, Chief Justice White, uphold- 
ing the Adamson law, in the case of Wilson v. 
New, used even more pointed language. 

“Whatever,” he declares, ‘would be the right of an em- 
ployee engaged in a private business to demand such 
wages as he desires, to leave the employment if he does 
not get them and by concert of action to agree with others 
to leave upon the same conditions, such rights are neces- 
sarily subject to limitation when employment is accepted 
in a business charged with a public interest.”24 

Granting, then, that the close relationship be- 
tween the public interest and the business of trans- 
portation places definite limitations on the right to 
strike, the question widely discussed today is 
whether Congress, under its power to regulate 
interstate commerce, may forbid strikes alto- 
gether in this field. More specifically, may Con- 
gress properly confer upon the Railroad Labor 
Board the power to enforce its decisions or au- 
thorize the board compulsorily to arbitrate the 
cases submitted to it??? Much light was thrown 


* Wilson v. New, 243 U. S. 332, 352, (1917). 

*It is interesting to note that the Senate inserted anti-strike 
clauses in the Esch-Cummins bill prohibiting strikes in interstate 
commerce on penalty of $500 or six months imprisonment or 
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on this subject by the Supreme Court in Wilson v. 
New. The question there presented was whether 
the power of Congress over interstate commerce 
extended to the enactment of special legislation 
(Adamson law), providing a permanent eight- 
hour day and setting up a temporary standard of 
wages, when, in the face of a threatened strike, 
that was necessary to secure a continuous flow 
of interstate commerce. The court’s answer to 
this question was unqualified. Congress has 
power, the court declared, to enact. any law 
which is “appropriate” and necessary for the 
regulation of interstate commerce. In 1916 Con- 
gress was confronted with a situation where the 
continuous movement of interstate commerce 
was seriously jeopardized. The only course open 
to Congress for the effective regulation of inter- 
state commerce was that of providing by legis- 
lation a standard wage to fill the want caused 


both, but they were struck out by the House. Also, President 
Harding, in his characteristically guarded language, recommended 
to Congress, in 1921, that the decisions of the Railroad Labor 
Board be given the force of law, and that railroad strikes be 
prohibited. 

That there is nothing compulsory in the provisions of the exist- 
ing statute, as regards either the roads or the employees, is settled 
by a recent decision of the Supreme Court. Nothing can be found 
in the act, says Chief Justice Taft, to indicate that Congress had 
in mind or intended that railroad companies and their employees 
“were in any way to be forced into compliance with the statute or 
with the judgments pronounced by the labor board, except through 
the effect of adverse public opinion.” Pennsylvania R. R. System 
v. Penn. Ry. Co., decided March 2, 1925. See also Pennsylvania 
R, R. Co. v. Railroad Labor Board, 261 U. S. 72 (1923). On the 
general subject of compulsory arbitration from the point of view 
of constitutionality, consult Simpson, Sidney P., “Constitutional 
Limitations on Compulsory Industrial Arbitration,” 38 Harvard 
Law Review, 753 (April, 1925). 
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by failure of the parties to agree. And, in the 
court’s own words, Congress had the power “to 
compulsorily arbitrate the dispute between the 
parties by establishing . . . a legislative stand- 
ard of wages operative and binding upon the 
parties.” Now, if Congress can legislate spe- 
cifically to relieve an impending emergency, would 
not Congress have the power to provide perma- 
nent legislation to prevent a repetition of similar 
contingencies? Compulsory arbitration, however, 
is a two-edged sword: it introduces the new prin- 
ciple of wage fixing, which laborers would no 
doubt approve, but it also destroys labor’s most 
powerful and effective weapon—the strike. 

The foregoing discussion shows that the rights 
of the employer, those of the employee, and those 
of the public, are largely protected by virtue of 
the doctrine of conspiracy. The assertion of an 
absolute right to strike must therefore undergo 
radical qualification. By way of summary, how 
may this right be evaluated? 

That the quitting of one’s employment cannot 
be forbidden absolutely is incontestable.2® Even 
Circuit Judge Taft (now Chief Justice) whom 
laborers have always regarded as unsympathetic 
with their demands, most freely admitted the 
right of workmen to organize and take joint 
action regarding the terms of their employment. 


*° The right to quit work is protected by the 13th Amendment to 
the Federal Constitution. Nor may a court enjoin individuals 
from striking. See Farmers’ Loan and Trust Co. v. Nor. Pac. 
R. R. Co., 60 Fed. Repts. 803 (1894). 
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He conceived that workmen, by so doing, would 
be better able to command more favorable terms 
than when dealing alone with their wealthy em- 
ployers. He insisted, moreover, that workmen 
had the right to appoint officers for the purpose of 
advising them as to the course of action to be 
followed in their relations with employers. Judge 
Taft also conceded that, as a consequence of a 
reduction in wages or any other action on the part 
of the employer, which might tend to menace the 
interests of labor, the officers of the union might 
urge a “peaceable strike,” and that the loss of 
business and the inconvenience incidental thereto 
would be entirely lawful, even if it went to the 
extent of impeding the operation of a railroad 
which was under the order of a court.”" 

The right to strike, however, like all other 
rights, is “not absolute, but relative” ; and to con- 
cede the general proposition that every workman 
has not only the right to choose his own employ- 
ment, but also the right to abandon that service 
under ordinary circumstances, is not to say that 
this right may be exercised without regard for 
the correlative or the existing rights of others.”* 
Rather this study demonstrates that an unre- 


* Thomas v. Cincinnati, etc., Co., 60 Fed. 803 (1894). 

* Farmers Loan & Trust Co. v. Nor. Pac. Ry., 60 Fed. 803. 
In the institution of a strike, a labor combination is, in the words 
of Sir. Wm. Erle, “subject to the duty arising therefrom, and is 
prohibited from any obstruction to the fullest exercise of this right 
which can be made compatible with the exercise of similar rights 
by others.” Erle, op. cit., p. 12. As one district judge eloquently 
declares: “I think such organizations [labor] for lawful pur- 
poses are to be commended. But when these organizations com- 


90 ORGANIZED LABOR AND THE LAW 


stricted exercise of this so-called “inherent right 
of every workman” would meet, first of all, the 
right of non-union workers freely to pursue their 
own calling; then, there would result an assault 
upon the Heh of the employer to conduct his 
business; but above all, the exercise of an abso- 
lute right to strike would run counter to the 
paramount right of the public at large. 

All of these rights, it was freely admitted, 
necessitated protection, the claim of an unre- 
stricted right to strike to the contrary notwith- 
standing. So in order that this end might ade- 
quately be served, and that organized labor might 
be given its legitimate scope of action, the courts 
have accepted the following general principle of 
law, on the basis of which the legality or the 
illegality of a strike may be determined: 

A strike may be lawful or it may be unlawful and 


criminal. Whether it is lawful or not depends upon its 
object and the manner in which it is conducted.?® 


This rule signifies nothing more or less than the 
application of the doctrine of criminal conspiracy 


bine . . . and confederate for the purpose of seizing other 
men’s property, or when they undertake by force and intimidation 
to drive other men away from employment, and thus deny them 
the right of earning a livelihood, they commit a crime. 
There ought to be blazed on the mind of every man that belongs 
to a labor organization, as with a hot iron, so that he shall know 
and understand it, that while it is lawful and commendable to 
organize for legitimate and peaceful purposes, it is criminal to 
organize for the invasion of the rights of others to enjoy life, 
liberty, ri property.” Judge Baker ye Lake Erie and Western 
Ry. Co. v. Bailey, 61 Fed. Rep. 494, 4 

® State. Vv. Stockford, 77 Conn. om (1904). Italics by the 
author. 
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to the strike. The conclusion is, then, that the 
claim of an absolute right to strike has no other 
legal foundation than this: the right of a body of 
workmen to quit their employment in such a man- 
ner as not to subject themselves to the trammels 
set by the doctrine of criminal conspiracy*® 


PICKETING 


Experience soon taught workmen that the 
ultimate aim of combined action (to force the 
employer to grant the terms of employment de- 
manded ) could not be obtained by the strike alone. 
There are always a certain number of workmen, 
known to the unions as “scabs,”’ who are willing 
and ready to work under conditions against which 
a strike has been called, and consequently, if the 
employer succeeds in securing a sufficient num- 
ber of men of this type, the effect of the strike 
will be greatly impaired if not entirely nullified. 
Strikers therefore have felt the need of consoli- 
dating the whole body of workmen against so- 
called “unfair” employers, and naturally the first 
method resorted to has been that of stationing 
men in the neighborhood of the offensive em- 
ployer’s business for the purpose of persuading 
would-be employees to quit his employment or not 
to enter it, or to induce his customers to withhold 
their patronage until the demands of the workmen 
have been granted. This is the type of union 

8° An exception to this rule is to be noted, in the State of Cali- 


fornia where all strikes, apparently, are regarded as legal. Park- 
inson v. Building Trades Council, 154 Calif. 581 (1908). 
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activity commonly known as picketing, and ap- 
pears almost invariably in conjunction with the 
strike. 

Picketing was no sooner instituted, however, 
than it, like all other labor activities, was exposed 
to legal attack from two points of view. In the 
first place, it was regarded as “‘an exposure of a 
legitimate business to the control of an association 
that can order away its employees, as well as 
patrons of the business, and frighten away those 
who seek employment therein.” Secondly, the 
practice of picketing was conceived to be at vari- 
ance with the fundamental right of the employee 
to work.** But despite these fundamental rights 
which the establishment of a picket might neces- 
sarily tend to prejudice, the right to picket could 
not be rejected absolutely, because, as one court 
put it, ‘the right to combine involves of necessity 
the right to persuade co-laborers to join in the 
combination.’”’**? Here again the courts were pre- 
sented with the problem of conflicting rights 
which required reconciliation. The question was 

" State of Vermont v. Stewart, 59 Vt. 273. This, the court 

said, is “a condition of things utterly at war with every prin- 
ciple of justice, and every safeguard of protection that citizens 
under our system of government are entitled to enjoy. ‘ 
The right of a man who is offered work, to work,” declares the 
same court, “is one of those natural and inalienable rights which 
should require neither constitutional guaranty nor protection by 
law.” Ibid. 

% Rogers v. Evarts, 17 N. Y. Supp. 264 (1891). In Karges 
Furniture Co. v. Amalgamated, etc., Union, 165 Ind. 421, 431, the 


court says: “The law, having granted workmen the right to 
strike to secure better conditions from their employers, grants 
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this: To what extent may organized labor, in the 
course of a legitimate trade controversy, seek to 
enlist the sympathy of fellow workers, without 
infringing the rights of others, whether employer 
or employee, to pursue their own calling? 
There are a few cases in which we may answer 
this question without qualification, for whatever 
may be the opinion of the courts in regard to 
picketing, in general, all are agreed that it is 
unlawful where the primary object is not to 
benefit the combination, but to injure the business 
of the employer, by obstructing the sale of his 
goods, or so to intimidate would-be employees 
that they are denied their right to work. At com- 
mon law, it was observed that these were instances 
of unlawful restraints of trade. Obviously, there 
could be no lawful picketing in pursuit of an 
unlawful strike, or any other unlawful object, 
for in that case the union would be necessarily 
actuated by an improper motive. For the same 
reason, picketing could not be regarded as per- 
missible where the purpose of the combination 
was to procure workmen to break continuing con- 
tracts with their employer.*? All of these in- 
stances point to the conclusion that there can be 
them also the use of those means and agencies, not inconsistent 
with the rights of others, that are necessary to make the strike 
effective. This embraces the right to support their contest by 
argument, persuasion, and such favors and accommodations as 
they have within their control.” See also People oe fear ics 4N. 


Y. Crim. Rep. 429 (1886). Italics are by the au 
* Hitchman Coal & Coke Co. v. Mitchell, 245 ue s. "229 (1917). 
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no lawful picketing in pursuit of an unlawful 
object, and on proof of such an object there need 
be no investigation into the manner in which the 
picketing was conducted, for an unlawful object 
is, of itself, sufficient to condemn the combination 
as a conspiracy. 

But now, assuming the object of the combina- 
tion to be legitimate, what is the character of the 
means which pickets may employ? Peaceful per- 
suasion—that is to say, argument, reason and en- 
treaty—was regarded by all courts as a lawful 
weapon. But there has been a wide divergence 
of opinion regarding the conditions under which 
picketing may be practiced and still be con- 
sidered peaceful.** Of course, picketing accom- 
panied by violence, threats or intimidation, was 
nowhere regarded as coming within the pale 
of peaceful persuasion. But there still remains 
the question as to what constitutes intimidation 

“ Judge Barrett, in one of the earlier cases, expressed himself 
on this point in these words: workmen “may codperate to improve 
their conditions and to increase their wages, they may refuse to 
work for less than the price they have jointly fixed and they may 
do everything that is lawful and peaceful to secure that price. 
They may even go to their brethren and beseech them not to 
work for less than the fixed rate. They may use all fair argu- 
ments to prevent acceptance of less than the agreed standard of 
wages. All this they may lawfully do. Arguments, reason, and 
entreaty are lawful weapons. But the moment they go beyond 
these means and threaten to punish him whom they believe to be 
their erring brother, threaten him with violence should he stand 
in the way of their success by accepting a lower rate than fixed 
by the codperators, they bring themselves face to face with the 
law. Up to that point of threat or violence they may do what 
they please and public opinion says ‘Heaven speed you!’ But at 


that point they must stop.” People v. Kostka et al (1886) 4.N. Y. 
Crim. 429. 
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and violence.*® A leading California case holds, 
for instance, that picketing “in its very nature” 
involves physical intimidation.*® Another court 
goes so far as to hold that picketing may be in- 
timidating even though no threats of physical 
violence can be alleged. In the case cited, a 
Massachusetts court held enjoinable the main- 
tenance of a patrol of two men in front of an 
employer’s business on the ground that it consti- 
tuted moral intimidation.** This is the very 
crux of the legal problem presented by picketing: 
Where is the line to be drawn dividing that type 
of persuasion which is intimidating from that 
which is peaceful? No serious attempt was made 
to solve this problem until recently, when Chief 
Justice Taft delivered his opinion in the American 
Steel Foundries’ case, which will be discussed in 
connection with the Clayton Act. 


* As was said in Pope Motor Car Co. v. Keegan, 150 Fed. 
Rep. 148: “To interfere by violence, by threats, or intimidation, 
with others who are pursuing their natural and constitutional 
right to labor, when and where they please, is always wrong and 
always unlawful.” See also, People v. Kostka, supra; People v. 
Wilzig, 4 N. Y. Crim. 403 (1886) ; Sherry v. Perkins, infra; State 
v. Stewart, supra. 

*° Pierce v. Stablemen’s Union, 156 Calif. 70 (1909). 

* Vegelahn v. Guntner, 167 Mass. 92 Cf. also, People v. Kostka, 
4 N. Y. Crim, R. 429 (1886). Another court declared that ‘even 
persuasion and entreaty may be used in such a manner, with such 
persistency and with such environments, as to constitute intimi- 
dation.” Rogers v. Evarts, supra. Other courts have even gone 
so far as to declare that there is no such thing as peaceful picket- 
ing. “There is and can be no such thing as peaceful picketing,” 
says Judge McPherson, “any more than there can be chaste vul- 
garity or peaceful mobbing or lawful lynching.” Atchison, To- 
peka and Santa Fe Ry. Co. v. Gee, 139 Fed. Rep. 582. See also 
A, R. Barnes & Co. v. Chicago Typographical Union, 232 Il. 402; 
Pierce v. Stablemen’s Union, 156 Cal. 70; George Jonas Glass Co. 
v. Glass Bottle Blowers’ Assn. 72 N. J. Eq. 653. 
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BoycotTr 


The boycott still remains to be considered. “As 
usually understood, a boycott,’ as one court de- 
fines it, “is a combination of many to cause a loss 
to one person by coercing others against their will, 
to withdraw from him their beneficial business 
intercourse, through threats that, unless those 
others do so, the many will cause similar loss to 
them.’** Although generally employed in connec- 
tion with the strike, the boycott may be used as a 
substitute for it. As regards its legality, little 
need be added to our observations on the sympa- 
thetic strike, since the two activities are, in the 
eyes of the law, complementary, and both are con- 
demned as illegal under the doctrine of criminal 
conspiracy.*° 

It is essential to observe, however, that the 
definition given above comprehends what is com- 
monly known as the secondary boycott, which is 
distinguishable from the primary boycott. The 
difference between the two types of activity may 
be indicated by saying that the secondary boycott 
is an organized effort to exclude third parties by 
coercive methods from business relations with an 


* For a discussion of the law relating to boycotts, see especially 
Judge Taft’s opinions in Moores & Co. v. Bricklayers Union, 
(1890) supra; Thomas v. Cin. Ry. Co., supra. See also Casey v. 
Cin. Typog. Union, supra; Oxley Stave Co. v. Coopers’ Union, 
72 Fed. 695; Hopkins v. Oxley Stave Co., 83 Fed. 912. 

* State v. Glidden, 55 Conn. 46; State v. Stewart, 59 Vt. 273; 
Steamship Co. v. McKenna, 30 Fed. 48; Casey v. Typographical 
Carat Fed. 135; Toledo, A. A. & N. M. Ry. Co. v. Penna., 54 

ed. ; 
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offensive employer, the purpose being that of com- 
pelling the said employer to submit to the terms 
demanded. The primary boycott, on the other 
hand, is merely the withdrawal of business inter- 
course from the employer by the aggrieved combi- 
nation and an announcement of their intention so 
to do without resorting to any coercive methods 
whatsoever. When a boycott of this type is in 
question, we must say, with Judge Taft, that “it 
is difficult to point out with clearness the illegal 
means or end which makes [such] a combination 
illegal.” A primary boycott is always incidental 
to the strike and usually concerns only the work- 
men immediately involved in the dispute. For 
this reason it has little or no effect on the conduct 
of the employer’s business. One is safe in con- 
cluding, therefore, that the type of procedure that 
is so broadly condemned under the name of boy- 
cotts is undoubtedly that which accompanies the 
secondary boycott. 

Courts have shown no hesitancy in declaring 
the boycott criminal. In fact, it has been in this 
particular field of labor’s activity that the doctrine 
of criminal conspiracy has found most frequent 
application, since the courts could declare a boy- 
cott unlawful under both elements of that doc- 
trine: first, because of malicious intent to restrain 
the trade of third parties or to interfere with the 
right of the public that trade “be free from un- 
reasonable obstruction”; secondly, because of the 
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unlawful and coercive means employed in its en- 
forcement. Obviously, the presence of either of 
these elements is enough to make the boycott a 
conspiracy. 

The preceding chapters set forth briefly the 
common law as applied to the important activities 
of organized labor and emphasize especially the 
significant role which the doctrine of conspiracy 
plays in our labor cases. Conspiracy is, indeed, 
the determining, if not the decisive factor, when 
the rights of organized labor are in question. We 
are to take up presently the anti-trust acts and 
their interpretation in the light of the common 
law. So naturally and necessarily the question 
which must be constantly before us is: What is 
the common law? This question can not be 
answered more satisfactorily in brief compass, 
than it was by Mr. Carson, who, after a most 
exhaustive study of American labor cases, 
wrote :*° 

The result of all the cases, ignoring matters of detail 
\or special circumstances, appears to be as follows: Work- 
men may combine lawfully for their own protection and 
common benefits; for the advancement of their own 
interest, for the development of skill in their trade, or to 
prevent overcrowding therein, or to encourage those be- 
longing to their trade to enter their guild; for the purpose 

f raising their wages or to secure a benefit which they 
can claim by law. The moment, however, that they pro- 


ceed by threats, intimidation, violence, or obstruction, or 
molestation, in order to secure their ends; or where their 


“ Wright, R. S., op. cit., (Carson’s Appendix to American ed., 
1887) p. 173. 
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object be to impoverish third persons, or to extort money 
from their employers, or to ruin their business, or to en- 
courage strikes or breaches of contract among others, or 
to restrict the freedom of others for the purpose of com- 
pelling employers to conform to their views, or to attempt 
to enforce rules upon those not members of their associ- 
ation, they render themselves liable to indictment. “The 
rights of workmen are conceded, but the exercise of free- 
will and freedom of action within the limits of the law is 
also secured equally to the masters.’4! 


Carson’s statement may be summed up as fol- 
lows: Laborers may, without restriction, bargain 
collectively for the attainment of legitimate ob- 
jects and may adopt such methods and means as 
are necessary to secure those ends, so long as they 
do not violate the law of conspiracy. Assuming, 
then, that conspiracy is the common-law offense 
generally charged against organized labor, it be- 
comes pertinent to inquire concerning the reme- 
dies afforded in cases where a conspiracy can be 
proved. 


“ Citing, J. East., in Regina v. Rowlands, 17 A. and E. 671. 


V 


CHAPTER VI 


THE LEGAL JUSTIFICATION FOR INJUNCTIONS 
IN LABOR DISPUTES 


T common law there were two remedies 
against unlawful conspiracy on the part of 
laborers; it could be punished criminally, and it 
might also give rise to a civil suit for damages by 
the parties injured. The courts regarded a sec- 
ondary boycott, for instance, as an unlawful con- 
spiracy in restraint of trade because it was an 
unlawful coercion of disinterested third parties to 
compel them to take sides in a legitimate contest 
between employers and employees. More than 
that, the person whose trade was injured thereby 
had a right of action for damages against the 
guilty parties. But the boycott is also criminal, 
and, if the offence against the public is sufficiently 
serious, the criminal courts may also take cogni- 
zance of it." So it is in the case of all other un- 
lawful labor activities; where the rights of third 
parties are unlawfully interfered with, the combi- 
nation becomes a conspiracy which may be both 
actionable and indictable. 
*See Martin, W. A., The Modern Law of Labor Unions, sec. 


93, and the cases there cited; Cooke, F. H., Monopolies, Combina- 
tions, and Labor Unions, ch. 17. 
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Following the case of Commonwealth v. Hunt, 
these two remedies were apparently adequate to 
cope with the damage or injury resulting from the 
acts of unlawful labor combinations. During the 
decade of the eighties, however, a most important 
innovation was introduced to prevent the injury 
growing out of industrial disputes. This was the 
period when the old notion of non-interference 
with the combination until a wrong had been 
actually committed was discarded as inadequate; 
and proceedings were instituted in equity whereby 
a person fearing injury to his property or business 
might obtain at once a restraining order prevent- 
ing it or preserving the status quo until a settle- 
ment of the conflicting claims.* And what is 
more, only two years after the first injunction was 
issued in a labor case, there was embodied in the 
Sherman Anti-Trust Act of 1890 a provision 
which specifically authorized the Attorney Gen- 
eral to institute all necessary proceedings in equity 

*4 Metcalf’s Reports, 111 (1842). 

*See 33 American Law Register and Review 609, on the inade- 
quacy of both the civil and cirminal remedy at law. The legal 
aspect of the use of injunctions in labor disputes is discussed in 
the following articles: “Development of the Injunction in the 
United States,” 46 American Law Review; “Injunctions and 
Organized Labor,” 28 American Law Review, 828; “Injunctions 
Against Boycotting,’ 33 American Law Review, 885; Ibid., 34 
American Law Review, 161; Gregory, C. N., 11 Harvard Law Re- 
view, 487; Dunbar, W. H.,13 Quarterly Law Review, 347 ; Stimson, 
F. J., 10 Political Science Quarterly, 189; Bryan, J. W., “Proper 
Bounds of the Use of the Injunction in Labor Disputes,” 36 Annals 
of the American Academy of Political and Social Science, 288; 
Gompers, Samuel, “Free Speech and the Injunction Order,” Jbid., 


p, 255; Furuseth, Andrew, “Use and Abuse of Injunctions in 
Labor Disputes,” [bid., p. 137; Ibid., pp. 87, 104, 89. 
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to prevent and restrain violations of the act. Be- 
cause of the fact that this act embraced labor 
organizations, as well as industrial trusts, this 
particular provision has had a very important 
bearing on labor activities. Indeed, it is unques- 
tionably true that the institution of this extra- 
ordinary remedy in labor controversies, whether 
under the Sherman Act or at common law, result- 
ing in what has been called an invasion of the 
inalienable and constitutional rights of laborers, 
is at the basis of labor’s most bitter resentment 
against the courts at the present time. 

A recent spokesman for organized labor—Mr. 
John P. Frey—has even gone so far as to declare 
that “the American courts of equity had no Eng- 
lish precedents to justify them in the issuance of 
labor injunctions’; and the judicial theory that 
the right to do business is a property right, Mr. 
Frey holds up to ridicule as an outrageous legal 
innovation for the sole purpose of justifying the 
labor injunction.* To the lawyer, on the other 
hand, such a view is unthinkable. The jurisdic- 
tion of the equity courts, he believes, is well 
established and cannot be properly disputed. In 
view of this wide divergence of opinion concern- 
ing a matter of such vital importance, it seems 
desirable to inquire briefly into the nature and 
limitations of equity jurisdiction and the pre- 
cedents for its use in industrial disputes. 


‘Frey, John P., The Labor Injunction, p. 27. Cincinnati: Equity 
Pub. Co., 1922. 
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Admittedly, the only ground on which the use 
of injunctions in labor disputes can find justifica- 
tion is that of the protection which it affords to 
property in cases where the injury sustained 
can not be adequately remedied at law. It is 
recognized, moreover, that equity jurisdiction can 
not be invoked to punish crimes; nor can it be 
resorted to in such a way as to curtail personal 
rights.° Clearly these limitations have to be 
taken care of before the labor injunction can be 
justified even from a legal point of view. 

That an injunction may issue to prevent irre- 
parable injury to tangible property is conceded. 
No employer need stand by helplessly and see his 
property destroyed by irresponsible persons. 
Courts readily issue injunctions restraining work- 
men from doing illegal acts which involve the 
destruction of physical property. Generally 
speaking, then, to justify proceedings in equity, it 
is enough if the employer shows that he has a 
valuable property right at stake that is in immi- 
nent danger of suffering irreparable injury. It is 
essential to observe, however, that it is not only 
against the destruction of his tangible property 
that the employer has need of protection; in 
modern labor disputes it is ordinarily the em- 
ployer’s right to carry on his business without 
interruption by the acts of disgruntled employees 
that is most stoutly asserted. Can this right also 


* See High on Injunctions, pp. 2, 3, 15, 16, 20, 24. 
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receive protection at the hands of equity courts? 
It goes without saying, before this question can 
be given an affirmative answer, it is necessary 
—indeed, established rules of equity procedure 
demand—that the courts come to regard the 
employer’s right to do business as a property right, 
and worthy of protection as such. Therefore, the 
first question which this subject presents is: Can 
a man’s right to do business, or the good-will of 
his business, be properly regarded as a property 
right? 

One of the first expressions of opinion on this 
subject appears in Mr. Justice Bradley’s dissent- 
ing opinion in the Slaughter House Cases,*® which 
arose under the first section of the Fourteenth 
Amendment. 

“This right,” the opinion reads, “to choose one’s calling 
is an essential part of that liberty which it is the object of 
government to protect; and a calling, when chosen, is a 
man’s property and right. Liberty and property are not 
protected where these rights are arbitrarily assailed.” 

This statement admits of no doubt as to Justice 
Bradley’s conception of the nature of a man’s. 
right to do business. It is a property right, and 
the owner thereof is, therefore, entitled to all the 
protection which inheres in the ownership of 
tangible property. It was not until several years 
later, however, that this notion was manifested 
in court decisions involving labor controversies. 

°16 Wall., 36, 116. See also Barr v. Essex Trades Council, 53 


N. J. Eq. 101; 34 American Law Review, p. 164, sec. 4; Eddy on 
Combinations, vol. I, pp. 402-412. 
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But during the eighties, a decade in which strikes 
and boycotts, of the violent and coercive type, 
were particularly rife, the courts did begin to 
identify “business” and “good-will” with prop- 
erty, and, as a consequence, the assertion of the 
right of the employer to carry on his business, 
unhindered by picketing and boycotting, naturally 
and necessarily followed. 

In this development the way was paved for 
the use of injunctions in labor disputes, the doc- 
trine of restraint of trade was placed in the 
foreground,’ and the advent of equity jurisdic- 
tion in industrial disputes,—incidentally the third 
remedy against illegal conspiracies on the part of 
labor combinations,—was an accomplished fact. 

Conceding, then, that the right to do business 
is a property right, as indeed we must, since the 
very fact that the courts have entertained actions 
for damages, on the complaints of employers 
against laborers, is itself an admission of it, let 
us now examine the circumstances under which a 
court of equity might assert its jurisdiction to 
secure the protection of the property rights 
involved in a labor dispute. 

Certainly not all property rights which are 
necessarily infringed in the course of a labor con- 
troversy can find protection either in the courts 
of law or equity, for the reason that the relation- 
ship existing between employer and employee 


"See chapter III, “Doctrine of Restraint of Trade,” supra. 


* 
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may, in a certain sense, be regarded as that of 
competitors. Obviously, the interests of the em- 
ployer and employee are necessarily conflicting, 
for just as it is the first interest of the employer 
to get his employees as cheaply as possible, so it 
is the primary purpose of the wage earner to 
secure the highest wage and the most favorable 
conditions which he can command.® In view of 
this competitive relationship existing between the 
employer and employee, it has long been recog- 
nized that organized labor may, in the pursuit of 
its normal right to labor, occasion an employer 
great loss and inconvenience, without having its 
acts condemned as illegal.*° For instance, when 
the demands for increased wages, shorter hours, 
or some other legitimate advantage were refused 
by the employer, the loss occasioned him by the 
workmen who combined to strike has been held 
to be without a remedy, simply because the com- 

®* See 20 Harvard Law Review, “Critical Issues in Labor Litiga- 
tion,” especially Part 3, p. 429 and pp. 357-363; McClennen, E. 
F., “Rights of Traders and Laborers,” 16 Harvard Law Review, 
237; Chalmers-Hunt, D. R., “Labor Competition and the Law,” 
19 Quarterly Law Review, 37, 182. 

*“Tt is now coming to be acknowledged,” says Jeremiah Smith, 
“that in a controversy between employers and workmen in respect 
to wages, hours, etc., both parties have the rights of business 
competitors, in the broad sense. There is a conflict of temporal 
interests between buyers and sellers of labor; in general, ‘what- 


ever one party gains the other loses’.” 20 Harvard Law Review, 
pp. 356, 357 

See especially on this point Judge Taft’s opinion in Moores & 
Co. v. Bricklayers’ Union, 23 Wkly. Law Bul. 48; Cooke, op. cit., 
chs. VII and VIII; Taft, The Anti-Trust Act and the Supreme 
Court, chs. 1 and | 
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bination did not transcend its normal right to 
work, or to quit work.** 

The same is true of traders engaged in com- 
merce. Here, however, the normal operation of 
competition is that of keeping away, or depriving 
rivals of patronage by inducements offered the 
trading public. A case in point came before the 
House of Lords in 1891, under the title of Mogul 
Steamship Co. v. McGregor.’* Here an associ- 
ated body of traders sought to obtain the whole 
of a limited Chinese trade by offering exceptional 
and favorable inducements to customers who 
would deal exclusively with them. The terms 
offered were indeed so favorable that the com- 
pany was, for a time, trading at a loss, and but 
for the object and expectation of driving their 
competitors out of business, and keeping the 
trade to themselves, they would not have given 
such terms. The plaintiff’s business being seri- 
ously curtailed by these competitive methods, he 
claimed damages and an injunction to restrain 
the defendants from continuing the alleged 
wrongful acts. 

A unanimous court, however, denied the in- 
junction and held that the combination was not 
illegal in the sense that it was actionable or in- 


“See Eddy’s classification of “the rights of labor,’ and note 
especially the nature of the qualification imposed on these rights, 
Eddy, of. cit., vol. I, pp. 463, 464; Cf. also, Doremus v. Hen- 
nessy, 176 Ill. ‘608 ; 20 Harvard Law Review, 276, “Critical Issues 
in Labor Litigation.” 

“App. Cas., King’s Bench Div., vol. I, p. 170; Eddy, op. cit., 
p. 177, et seq. 


> 
* ' | Bain, 


dictable, on the ground that it was not shown 
that the object of the association was unlawful, 
nor that the means used for its attainment were 
contrary to law. On the contrary, the court ruled 
that the act of the defendants, which caused the 
injury complained of, was a legitimate competi- 
tive method, namely, that of offering special in- 
ducements to the public in order to advance their 
own trade.** But Lord Bramwell, in an obiter 
statement, quoted from Sir William Erle, made 
it clear that if the end of the defendant’s agree- 
ment had been that of a malicious intent to injure 
the plaintiff’s trade, or illegal means had been 
resorted to in the prosecution of their right to 
trade, they would have gone beyond their right 


*Tt must not be thought, however, that the contract here in 
question was in reasonable restraint of trade in the sense that it 
would have been enforceable between the parties to it. On the 
contrary, as the judges conceded, the contract was unenforceable 
and void at common law. See, Taft, W. H., The Anti-Trust Act 
and the Supreme Court, p. 20, It is also important to note that a 
distinction is to be made between a restraint of trade imposed by 
a combination which is actionable and one which is merely not 
enforceable and void; a distinction which was well stated by a 
Georgia case as follows: 

“Suppose that a number of merchants should agree to fix the 
price of certain goods, and not to sell below that price; if there 
were no statute on the subject and the case rested on the common 
law, the agreement would simply be non-enforceable; but if they 
went further, and agreed that, if any other merchants sold at a 
less price, they would force him to their terms, or drive away 
those dealing with him, by violence, threats, or boycotting, it 
would cease to be a mere non-enforceable contract, and if, in its 
execution, damages proximately resulted to such other merchant, 
he would have a right of action.” Brown & Allen v. Jacobs Phar- 
macy Co., 115 Ga. 429, 437, (1902). This same rule applies to 
combinations of labor in restraint of trade. See 23 Harvard Law 
Review 531, “Criminal Conspiracies in Restraint of Trade” from 
which the above quotation is taken. 


/ 
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to trade, and their acts would have constituted an 

unlawful obstruction of the right of the plaintiffs 
to a free course of trade. /And Lord Coleridge 
suggests in the same case that the proper remedy 
for such interference would be an injunction, if 
it could be made out to the satisfaction of the 
court that irreparable injury would likely occur 
to the plaintiffs. ) 

Now we come to the question of the relief to 
which the employer is entitled in a case where 
organized labor exceeds the limit of its “normal 
right to labor.”’ The first case in which a writ of 
injunction was involved, that of Springhead Spin- 
ning Co. v. Riley (English),** will illustrate this 
point. In this case the defendants, officers of a 
trade union, gave notice to workmen by placards, 
advertisements, and so forth that they were not to 
hire themselves to the plaintiffs. The plaintiffs 
requested an injunction against these acts, alleg- 
ing that workmen were intimidated, and that 
the “good-will” of their business was seriously 
injured. 

Vice Chancellor Malins, who delivered the 
opinion of the court, perceived, at the outset, that 
the acts of the defendants amounted to a con- 
spiracy, which was itself a crime; and that if 
nothing more than a crime was involved in the 
case, the court would be without jurisdiction. 
But this was not the case. The acts of the de- 


*L. R. 6. Eq. 551 (1868). 
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fendants did not stop at crime; they also involved 
the destruction of property. So, on the basis of 
these facts, the law was laid down which has since 
formed the precedent for the use of injunctions in 
labor disputes. It reads as follows: 


The proper function of a court of equity “is to pro- 
tect property, and it will interfere by injunction to stay 
any proceedings, whether connected with crime or not, 
which go to the immediate, or tend to the ultimate, de- 
struction of property, or to make it less valuable or com- 
fortable for use or occupation. . . . [And] why,” 
Chancellor Malins inquires, “should the defendants be less 
amenable to the jurisdiction of this court because they pro- 
ceed to destroy the value of the plaintiff’s property in 
another but not less efficacious mode, namely, by their 
threats and intimidation rendering it impossible for the 
plaintiffs to obtain workmen, without whose assistance the 
property becomes utterly valueless for the purpose of 
their trade” ?15 


* Mr. Frey erroneously contends in his recent book on The 
Labor Injunction, pp. 21-22, that the case of Springhead Spinning 
Co. v. Riley was overthrown by the case of Prudential Assurance 
Co, v. Knott, L. R. 10 Ch. App. 142. The truth of the matter is, 
however, that it was V. C. Malins’ dictum regarding the power 
of a court of equity to enjoin a criminal libel as such, rather than 
the court’s authority to issue an injunction against striking work- 
men to prevent irreparable damage to property, to which the latter 
court objected. Indeed the quotation which Mr. Frey gives from 
the latter case, for the purpose of showing that the Springhead 
case was overruled thereby, is proof of his error: “The Court of 
Chancery had no jurisdiction to restrain the publication of a libel 
as such, even if it should be injurious to property.” This clearly 
explains how J. Allen could say in Sherry v. Perkins, 147 Mass. 
212, that “some of the language in Springhead Spinning Co. v. 
Riley has been criticized, but the decision has not been overruled.” 
See, in this connection, 34 Am. Law Rev., pp. 180, 181, particularly 
the footnotes, and Eddy, of. cit., footnotes, pp. 1080, 1081. 

Nor was the purpose of the Trade Disputes Act of 1906 as Mr. 
Frey contends, to deny Courts of Equity the power to issue in- 
junctions in labor disputes. The object of this statute, on the 
contrary, was to revise the substantive law of torts, as it had 
been declared in the Taff Vale case, A. C., vol. I, p. 170, 1901, 
making the funds of a labor union liable to seizure. 
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The conclusions to be deduced from this case 
are analagous to our observations in connection 
with the case of the traders. There was no repu- 
diation of the right of laborers to exercise their 
normal right to labor, any more than there was a 
denial of the normal operation of competition in 
the Mogul case; but there was an objection to a 
conspiracy among laborers for the purpose of 
injuring the employers’ property or actually doing 
damage thereto in pursuance of a combination by 
coercive or intimidating means.*® Such a combi- 
nation amounted to an unlawful restraint of trade 
in the same sense that the acts of the defendants 
in the Mogul case would have been an unlawful 
restraint of trade had they either conspired ma- 
liciously to rob the plaintiffs of their trade or 
used means of violence, obstruction, or intimida- 
tion toward that end.*7 And, as an unlawful 
restraint of trade, in the sense that it was actu- 
ated by malice or prosecuted by criminal means, 
the agreement of the defendants constituted a 


* “Any union,” says Eddy, “in the pursuance of its own lawful 
ends may do many things the incidental effect of which is to 
inflict loss upon others [without giving rise to a cause of action]. 
A very slight damage will give rise to a cause of action [how- 
ever] if such damage, however slight, is the result of a com- 
bination the express object of which is to inflict that damage.” 
Eddy, op. cit., vol. I, p. 463. 

* After declaring that a merchant may lawfully compete with 
another by reducing prices, even though the avowed intention is 
to drive the other out of business, Mr. Justice Bowen says: 

“No man, whether trader or not, can, however, justly damage 
another in his commercial business by fraud or misrepresentation. 
Intimidation, obstructions and molestation are forbidden. So is 
the intentional procurement of a violation of individual rights, 
ara or other, assuming always that there is no just cause 
Ofte 
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criminal conspiracy which was both indictable and 
actionable. That fact, however, did not preclude 
any other remedy. Recourse might also be had to 
a court of equity, the court ruled, despite the fact 
that a crime was involved, provided it could be 
shown that an irreparable injury to property was 
likely to result from the plaintiff’s acts. 

‘In this, then, we have the key to the legal ex- 
planation of the use of injunctions in labor dis- 
putes. The doctrine of criminal conspiracy is of 
particular importance, and the fact that that doc- 
trine is still in vogue in this country, and that 
conspiracy is almost invariably involved in in- 
junction cases, allows the lawyer to explain away 
many, if not all the legal objections to equity 
jurisdiction in industrial disputes. The injunc- 
tion has not been, and cannot be, properly invoked 
in cases where laborers are exercising their legiti- 
mate right to labor or their right of patronage 
against their rival or opponent.** When they 
transcend these rights, however, when they are 
actuated by a desire to gratify a feeling of ill-will 
toward others, or employ criminal means in the 
attainment of a legitimate object, they at once 
infringe the right of others to pursue their 
own trade; an illegal restraint of trade is com- 


* Cf. Taft, op. cit. pp. 22, 23, 24; 16 Harvard Law Review, p. 
237; 19 Quarterly Law Review, p. 182. 
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mitted, and a criminal conspiracy is involved.’® 
It is usually at this point that a restraining order 
is requested. But, someone objects, a conspiracy 
is a crime for which there is both a civil and 
criminal remedy at law; and, furthermore, the 
punishment of crime is not the province of equity 
courts. It is true, the courts answer, that it is 
not the office of a court of equity to restrain a 
crime as such, but the court ‘will interfere to 
prevent acts amounting to crime, if they do not 
stop at crime, but also go to the destruction of 
property,” which if allowed to continue would 
result in irreparable damages. 

The mere fact that criminal acts are involved, 
therefore, does not offer an insurmountable obsta- 
cle to equity jurisdiction, provided it can be shown 
that the acts of the defendants will entail damages 
that can not be satisfied by an action at law. Nor 


* Judge Harlan’s modification of the injunction issued by Judge 
Jenkins in the Northern Pacific case (Arthur v. Oakes, infra,) is 
an excellent illustration of this point. 

Judge Jenkins (Farmers’ Loan & Trust Co., 60 Fed. Repts., 
803,) granted an injunction enjoining workmen from acts directly 
interfering with the receiver’s property in the railroad, and at- 
tempts by force or intimidation to interfere with railroad em- 
ployees or those seeking employment, and, in addition, two other 
classes of acts: (1) Combining and conspiring to quit the ser- 
vice, with or without notice, with the object and intent of crip- 
pling the property and embarrassing the operation of the railroad 
and (2) from so quitting the service, with or without notice, as to 
cripple the property or prevent or hinder the operation of the 
road. These last classes of acts were objected to and an appeal 
was made to the Circuit Court, where Justice Harlan moved to 
strike out the acts enjoined under No. 2, allowing No. 1 to stand. 
Justifying his decision, he said: 

The right of “a body of employees affected by the proposed 
reduction of wages to demand given rates of compensation as a 


“ 
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have the cases been numerous in which this pro- 
viso has been so convincingly supported that the 
courts would decide adversely to the employer and 
deny his request for an injunction. This has 
been true for three reasons: First, because the 
wrong-doers were so numerous that reparation in 
damages could not be obtained without the neces- 
sity of prosecuting a multiplicity of actions at 
law; secondly, because in almost all cases of boy- 
cotting by labor unions, the defendants were in- 
solvent, so that any judgment against them would 
be fruitless; and finally, because the damage sus- 
tained would be conjectural and therefore difficult 
to estimate.*° 

But the objection most frequently raised 
against the use of the injunction in labor disputes, 
namely, that it has been employed to curtail per- 
sonal rights in general and freedom of speech in 
particular, still remains to be considered. It is 
here that an appreciation of the effect of the doc- 
trine of conspiracy on the labor injunction is most 
important, for the courts have time and again 
answered this objection by merely saying, there 


condition of their remaining in the service, was as absolute and 
perfect as was the right of the receivers . . . to fix the rate 
they were willing to pay.” “But,” he said, “that is a very different 
matter from a combination and conspiracy among employees, 
with the object and intent not simply of quitting the service of 
the receivers because of the reduction of wages, but of crippling 
the property in their hands and embarrassing the operation of the 
railroad.” (Arthur v. Oakes, 63 Fed. Repts. 310, 320 (1894). 
Italics by the author. 

34 American Law Review 161; see also 33 American Law 
Review and Register (N. S.) pp. 612, 613. 
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can be no proper exercise of personal or indi- 
vidual rights in pursuance of an unlawful con- 
spiracy.”* This is a fact that labor sympathizers 
have overlooked in almost every instance.*” They 
have failed to perceive that, upon the basis of this 
doctrine, acts not of themselves unlawful may 
properly be enjoined in a labor dispute for the 
reason that “the most innocent and constitution- 
ally protected of acts may be a step in a criminal 
plot, and if it is a step in a plot neither its inno- 
cence nor the constitution is sufficient to prevent 
the punishment of the plot by law.’’”* 

This was precisely the view taken of the legal 
basis for equity jurisdiction in labor cases by the 
three courts’* which first ruled on the subject in 
this country. These were all boycotting cases, in 
which parading with banners and solicitations in 
a threatening and intimidating manner were in- 

* Referring to the objection that free speech and right of as- 
sembly had been enjoined in Thomas v. Cincinnati R. R., 62 Fed. 
803, 822, (1894), Judge Taft says: “It would be strange indeed, if 
that right [free speech] could be used to sustain the carrying out 
of such an unlawful and criminal conspiracy as we have seen this 
to be. It never has been supposed to protect one from prosecution 
or suits for slander, or from any of the many malicious and 
tortious injuries which the agency of the tongue has been so often 
employed to inflict.” See Aikens v. Wis., 195 U. S. 194; Gompers 
v. Bucks Stove & Range Co., 221 U. S. 418. 

™ Mr. Frey’s book on The Labor Injunction is a striking illus- 
tration of this fact. Mr. Frey vigorously objects to the principle 
whereby acts not of themselves unlawful are enjoined in labor 
disputes, but he omits a discussion of the conspiracy doctrine on 
which this principle is based. 

*8 Aikens v. Wis., 195 U. S. 194, 206. 

* Sherry v. Perkins, 147 Mass. 212; Brace v. Evans, 5 Pa. Co., 
Ct. a (1888) ; Casey v. Cin. Typographical Union, 45 Fed. 
Rep. 135. 
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volved; and, in all three, an injunction was 
granted on the ground that the combination in 
question had gone beyond its normal right to labor 
as well as its right of patronage, and had entered 
into a conspiracy to injure the employers’ prop- 
erty, which, if continued, would be irreparable. 
However undesirable, therefore, equity jurisdic- 
tion in labor disputes may be, it must be conceded 
that English precedents lend the American courts 
a considerable measure of legal justification.*° 


> While it does not appear that any English court went so far 
as to expressly declare that the right to do business is entitled to 
protection by courts of equity, this theory is clearly deducible from 
Chancellor Malins’ statement in the Springhead Spinning case. 
For a consideration of the value of injunctions in labor disputes, 
consult, Frey, John P., The Labor Injunction, supra; and especially 
Witte, E. E., “Value of Injunctions in Labor Disputes,” 32 Journal 
of Political Economy, 335-56, July, 1924. 
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THE ANTI-TRUST ACTS AND LABOR 


CEA TER) VI 


LEGISLATIVE INTENT REGARDING THE SCOPE 
OF THE SHERMAN ACT 


RECEDING chapters furnish evidence of the 
manner in which the common-law doctrine of 
conspiracy circumscribes the activities of trade 
unions. The legal status of organized labor under 
federal law still remains to be considered. 
Congress entered the field of labor under the 
guise of the Sherman Anti-Trust Act. Few, per-. 
haps no one besides the members of Congress, 
appreciated, in 1890, the full import of the act 
or suspected its potentialities. More recently rep- 
resentatives of labor organizations have not in- 
frequently asserted that the Sherman Act was 
not intended by its framers to include labor organ- 
izations within its scope, and indeed, its language, 
they insist, could not properly be construed to em- 
brace labor activities. On the contrary, laborers 
contend that the primary object of the act was to 
remedy the evils growing out of great industrial 
trusts, and that to the mitigation of those evils its 
operations should be confined. The Supreme 
Court, however, speaking through Chief Justice 
Fuller in the Danbury Hatters’ case, thought 
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otherwise and ruled that the Sherman Act makes 
no distinction between classes; that the records of 
Congress show that several efforts were made 
specifically to exempt organizations of laborers) 
from the bill, but all these efforts failed. So the 
act remained as it is now.* Much criticism has 
been directed at the court because of this de- 
cision, and it is the purpose of this and the two 
following chapters to re-examine the meaning of 
the Sherman Act in its relation to organized labor. 
If one would arrive at the true meaning of the 
act, three questions demand consideration: First, 
what evidence do the congressional debates dis- 
close as to the intentions of the framers of the 
bill in regard to labor organizations? Secondly, 
waiving all questions as to the purposes of its 
framers, what, in the light of the common law, 
did the act really provide? Finally, how has’ 
the statute been construed by the Supreme Court | 
in labor cases? 

The nature of the evil with which the Sherman 
Act was designed to deal is not an open question. 
The records of the debates on the bill trv: 


*Loewe v. Lawlor, (The Danbury Hatters’ case) 208 U. 
274 (1908) and 235 U. S. 522 (1915). See the interesting edi. 
torial by Samuel Gompers, American Federationist, vol. 15, p. 
180 et seq. The view that the Sherman Act was not intended to 
cover labor combinations was also given lengthy consideration 
by Senator Ashurst of Arizona, in connection with the discussions 
on the Clayton Bill. Cf. Cong. Rec., vol. 51, pt. 14, p. 13661 et 
seq. Directly the opposite view was expressed during the same 
session by Senator Pomerene of Ohio. J/bid., p. 13909 et seq. 

? Since only casual reference was made in the House concerning 
the bill in its relation to labor, this study is confined to the de- 
bates on the floor of the Senate. 
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testify that the prominent evil to be remedied in 
the minds of its framers was that of the “concen- 
tration of the entire business of the country in 
certain articles in such a manner as to prevent 
others from engaging in the same business, and 
thereby prevent and stifle competition.”* And 
even more convincing evidence on this point is the 
nature of the language embodied in the bill itself 
as introduced by Senator Sherman on December 
4, 1889. 

“All arrangements, contracts, agreements, trusts or 
combinations,” the bill reads, “between two or more citi- 
zens or corporations, or both . . . made with a view 
or which tend to prevent full and free competition in the 
importation, transportation, or sale of articles importe 
into the United States . . . and all arrangéments 
contracts, agreements, trusts or combinations between 
persons or corporations designed or which tend to advance 
the cost to the consumer of any such articles are hereby |,’ 
declared to be against public policy, unlawful and void.” 

Clearly, there is nothing whatever in these 
words that would militate in the slightest degree \ 
against the activities of organized labor. On the | | \ 
contrary, it is self-evident that the essential pur-; 
pose of the bill, as framed by Senator Sherman,, 
was to condemn all combinations and arrange-» | 
ments formed with a view to preventing “full and 
free competition.” 

The bill had not been discussed at any great 
length, however, when it was suggested that its 


| 


*See remarks of Senator Sherman, Cong. Rec., vol. 21, pt. 3, 
5ist Cong. Ist Sess., pp. 2461, 2457, 2569. Cf. also Sherman’s 
Recollections of Forty Years, vol. 2, p. 1073. 
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language might also comprehend the activities of 
organized labor as well as industrial trusts.* And 
no sooner was this subject broached than it 
became one of engrossing interest. The most 
powerful and influential labor organization, dur- 
ing the period when the Sherman bill was under 
discussion, was the Knights of Labor, and a few 
of the Senators were solicitous lest the bill, if 
enacted into law, might interfere with union ac- 
tivities. As Senator George, who was one of the 
first to raise the question, said: 


The object of that organization [Knights of Labor] as 
I understand . . . is to increase the price of their 
wages. Now increasing the price of wages has a tendency, 
in the language of this bill, to increase the price of the 
products of labor. 


Then, directing his question at Senator Sherman, 
he inquired: “Are they not also included 

in the bill of the Senator from Ohio?’ Particular 
disquietude was expressed by Senator Teller: 


*On this point Senator Teller observes: “I believe this bill 
will go further than [control great trusts]. I believe it will inter- 
fer with the Knights of Labor as an organization. While I have 
never been very much in love with the Knights of Labor, because of 
some of their methods, yet their right to combine for their mutual 
protection and for their advancement cannot be denied. While 
in many instances I think they have gone beyond what they 
should have done, beyond what was legitimate and proper, yet 
on the whole we cannot deny to the laborers of the country the 
opportunity to combine either for the purpose of putting up the 
price of their labor or securing to themselves a better position in 
the world, provided always, of course, that they use lawful means. 
I do not believe the mere fact of combining to secure to them- 
selves a half-dollar a day more wages or greater influence and 
power in the country can be said to be an unlawful combination.” 
Ibid., p. 2561. Italics by the author. See also Senator Teller’s 
observations, /bid., pp. 2562, 2571. 

° Tbid., p. 2562. 


LEGISLATIVE INTENT IN SHERMAN ACT 123 


“T know,” he says, “that nobody here proposes to inter- 
fere with the class of men [laborers and farmers] I have 
mentioned. . . . And while I am exceedingly anxious 
myself to join in anything that shall break up and destroy 
these unholy combinations [trusts] . . . I want to be 
careful that in doing that we do not do more damage 
than we do good. . . . Therefore, I suggest that the 
Senators who have this subject in charge give it special 
attention, and by a little modification it may be possible 
to relieve the bill of any doubt on that point.’’6 


In view of this anxious solicitude concerning 
the exact scope of the bill, it became evident that 
Senator Sherman, who was its sponsor, would 
have to render an account of its meaning. The 
question was: Would not the language of the bill 
as introduced necessarily cover the activities of 
organized labor? Mr. Sherman’s response to this 
question was emphatic: 

“Combinations of workingmen,” he declared, “to pro- 
mote their interests, promote their welfare, and increas 
their pay if you please, to get their fair share in th 
division of production, are not affected in the slightest 
degree, nor can they be included in the words or intent 
of the bill as now reported.”? 

Despite Senator Sherman’s uncompromising | 
assurance that organized labor would be immune 
from the phraseology of the bill, the anxiety of 
several members of the Senate, notably, Senators 
Hoar and Stewart, was not yet allayed. They 
were still concerned lest the “first prosecutions” 
under the statute “be brought against combina- 

° Tbid., p. 2562. See also remarks of Senator Stewart regard- 


ing the broad scope of the bill, [bid., p. 2565. 
“Tbid., p. 2562. 


~~ 
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tions of producers and laborers whose combina- 
tions tend to raise the cost of commodities to the 
consumer.”® With all due respect to the efforts 
directed toward controlling and curbing indus- 
trial trusts, they urged that too much care could 
not be exercised to see that the beneficient 
organizations of laborers, which had only the 
rights of humanity at heart, were not interfered 
with. They therefore asked further guarantees 
that it was not the intention of the author of the 
bill and those who supported it to interfere with 
the “natural and inherent rights” of organized 
labor. The question continued to be raised with 
growing insistence until finally it became mani- 
fest, as Senator Sherman admitted, that in order 
“to avoid confusion” the bill would have to be 
amended. Accordingly, Senator Sherman him- 
self, while frankly disclaiming its necessity, 
submitted the following proviso: 

That this act shall not be construed to apply to any 
arrangements, agreements, or combinations between labor- 
ers made with the view of lessening the number of hours 
of labor or increasing their wages; nor to any arrange- 
ments, agreements, or combinations among persons en- 
gaged in horticulture or agriculture made with the view 
of enhancing the price of agricultural or horticultural 
products.® 

This proviso was adopted, but it was no sooner 
embodied in the bill than Senator Edmunds 


®* Remarks of Senator Stewart, Jbid., pp. 2565, 2606. a also 
statement of Senator Morgan to same ‘effect, Ibid., p. 2609 
° Tbid., p. 2611. 
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launched an attack against it on the ground that 
it was “indefensible in principle.” Said he: ‘the 
matter of capital and labor is, [in reality], 
equation,” and therefore “one side of the equation 
cannot be disturbed without disturbing the 
other.”*° Then ensued a very interesting debate 


between Senators Edmunds and Hoar in regard. 


to the effect and merits of the amendment, with 
the result that, on March 27, 1890, the bill was 
sent to the judiciary committee, of which Senator 
Edmunds was chairman.** 


* Tbid., pp. 2728-29. On the contrary, Senator Stewart, speaking 
on the amendment, declared: “The original bill has been very 
much improved, and one. of the great objections has been re- 
moved from it by the amendment offered by the Senator from 
Ohio, [Mr. Sherman] which relieves the class of persons who 
would have been the first prosecuted under the original bill with- 
out the amendment. . . . The bill ought now in some respects 
to be satisfactory to every person who is opposed to the oppression 
of labor and desires to see it properly rewarded.” Jbid., p, 2643. 

“ “Tf it costs for labor 50 per cent. more to produce a ton of 
iron,” runs Senator Edmund’s argument, “that 50 per cent. more 
goes into what that iron must sell for, or some part of it. Now, 
he says, if you allow combinations of laborers for wages to fix 
the price of this iron, and at the same time forbid the man who 
makes the iron to arrange with his neighbors as to the price he 
will sell it for, so as not to destroy each other, the whole business 
will certainly break because the connection between the plant 

and the labor that works that plant is one that no legis- 
lation and no force in the world can possibly separate. AV line 
we are to have equality, as we ought to have, if the combination 
on the one side is to be prohibited, the combination on the other 
side must be prohibited or there will be certain destruction in 
the end.” 

Mr. Hoar’s reply to Senator Edmunds was briefly this: The 
two sides of the equation of which Mr. Edmunds speaks are en- 
tirely different and for that reason equality is not necessary. In 
Senator Hoar’s own words: “When you are speaking of provid- 
ing to regulate the transactions of men who are making corners 
in wheat or in iron . . . you are aiming at a mere commercial 
transaction, the beginning and the end of which is the making of 
money for the parties and nothing else. That is the only relation 


} 
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On April 2, when the measure was finally 
reported out of committee, the Senate was pre- 
sented with a bill of an entirely different char- 
acter. Not only were its form and provisions 
‘completely changed, but the clause exempting 
labor, which had been engrafted upon it prior to 
lits recommittal, was conspicuously absent. Un- 
fortunately, no report of the judiciary committee 
is available, and since little reference was there- 
after made in Senatorial debates to the applica- 
tion or non-application of its provisions to labor, 
we are without any first-hand information as to 


that transaction has to the states. But when a laborer is trying 
to raise his wages or is endeavoring to shorten the hours of his 
labor, he is dealing with something that touches closely, more 
closely than anything else, the Government and the character of 
the state itself.” So what Senator Hoar’s argument amounted 
to was this: In the case of a commercial combination, the only 
purpose was to extort from the community and apply to indi- 
vidual use wealth which ought properly and lawfully to be dif- 
fused over the whole community. But in the case of labor com- 
binations it was not only proper but wise to permit and even en- 
courage them, because when we do, “we are permitting and en- 
couraging what is not only lawful, wise and profitable, but abso- 
lutely essential to the existence of the commonwealth itself.” In 
reply to this argument, Senator Edmunds took occasion to declare 
that the “something” from which labor obtains its livelihood is 
not a material thing; it, too, the corporation, is only an asso- 
ciation of human beings, he insists, just like the association of 
laborers. “He, [the wage earner] deals therefore on the one 
side with a human being, and he wishes to earn the highest liveli- 
hood he can. If he gets wages paid to him, the thing he has 
done must be worth the money that is paid to him for doing it or 
his employer will fail, and then he will have nothing to do and 
the whole business will stop. Then the laborer, whose interest 
and welfare we are all so desirous to promote, will turn around 
and justly say to the Senate of the United States: ‘Why did you 
go to such legislation as that? Why did you attempt to stimulate 
and almost require us to combine against our employers, and 
thus break down the whole industry and leave us all beggars’ ?” 
Tbid., pp. 2727-30. 
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the significance of the elimination of the amend- 
ment and as to the radical changes made by the 
judiciary committee. 

However, the mere fact that the provisions of 
the bill were completely transformed strongly 
suggests a change of mind on the part of the com- 
mittee regarding its scope. More than that, the 
character of the language in which the amended 
bill is couched is itself significant. This, to say the 
least, is suggestive of the nature of the purpose 
that may have dictated such a revolution. Let 
us examine, then, the language of the amended 
bill. The first section reads as follows: 

Every contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade or com 
merce among the several states, or with foreign nations, 
is hereby declared to be illegal.12 

It is, indeed, a noteworthy fact that this section, 
unlike the corresponding provision introduced by 
Senator Sherman, is not confined to a denial of 
“all arrangements, contracts, agreements,” etc., 
made with the purpose of preventing “full and 
free competition’—that is, all arrangements in 
form of trusts. It goes much further and de- 
nounces every contract and combination in re- 
straint of trade, whether in “the form of trusts 
or otherwise.” Nor is this all. The bill was 
extended at the same time to “conspiracies in 
restraint of trade.” 


“ Ttalics by the author. 


128 ORGANIZED LABOR AND THE LAW 


Clearly these modifications carry no small sig- 
nificance regarding the intention of those responsi- 


ble therefor. The elimination of the proviso’ 


exempting labor from the operation of the bill; 


the addition of the term “conspiracy”; and above | 


all the substitution of the phrase “restraint of | 


trade” for “full and free competition’’; all this, 
together with the avowed attitude of Senator Ed- 
munds toward exemptions, would seem to indi- 
cate an intention on the part of the judiciary com- 
mittee to deal with the evils growing out of com- 
binations more broadly than was originally con- 
templated.** As Senator Edmunds declared, in 
referring to the work of the judiciary committee: 


We all felt . . . and the committee, I think unani- 
mously . . . thought that if we were really in earnest 
in wishing to strike at these evils broadly, in the first 
instance, as a new line of legislation, we would frame a 
bill that should be clearly within our constitutional power, 
that we should make its definition out of terms that were 
well known to the law already, and would leave it to the 
courts in the first instance to say how far they could carry 
it or its definitions as applicable to each particular case as 
it might arise.1# 


* Senator Pomerene, in the discussion on the Clayton Bill, ex- 
presses his opinion on this point as follows: “The fact that .. . 
exemptions were placed in the [Sherman] bill and later taken 
out by the committee, and its action afterwards confirmed by the 
Senate, clearly indicates an intention on the part of Congress to 
make no exemptions.” Cong. Rec., vol. 51, pt. 14, 63d Cong. 2d 
Sess., p. 13908. 

ae Cong. Rec., vol. 21, pt. 4, 51st Cong. 1st Sess., p. 3148. That 
Senator Edmunds played a very important part in framing the 
bill is unquestioned. For this, we have the view of Senator Cul- 
lom, who was a member of the Senate at the time the Sherman 
Act was under discussion. In his Fifty Years of Public Ser- 
vice, p. 255, Senator Cullom says: ‘‘There has been considerable 
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The inference that the Senator was here allud- 
ing to the final conclusion of the committee to use 
language broad enough to remedy all evils grow- 
ing out of combinations in restraint of trade, 
seems too clear to be contested. But to go further 
and say that Congress definitely intended that the 
activities of labor unions should be included 
within its scope would perhaps be venturesome.?® 
For this reason, we would rather rest our con- 
clusions on a firmer foundation and say that, on 
the basis of the evidence disclosed in the Sena- 
torial debates it is doubtless true that when the 
members of the Senate judiciary committee wrote 
into the first section of the bill the language 


dispute as to the paternity of the Sherman Anti-Trust law. Sen- 
ator Hoar claims he wrote it; it bears Senator Sherman’s name, 
and my own opinion is that Senator Edmunds had more to do with 
framing it than any other one Senator.” According to Senator 
Hoar, Mr. Sherman had precious little to do with the framing of 
the measure: The law is called the Sherman Act “for no other 
reason that I can think of except that Mr. Sherman had nothing to 
do with framing it whatever.” Autobiography, vol. II, p. 363. 

* We find only one statement that would tend to support this 
conclusion and even that appears questionable. This is found 
in a quotation wherein Senator Edmunds is reported to have said, 
in referring to the Sherman Act: “It is intended and I think 
will cover every form of combination that seeks to in any way 
interfere with or restrain free competition, whether it is capital 
in the form of trusts, combinations, railroad pools or agreements, 
or labor through the form of boycotting organizations that say a 
man shall not earn his bread unless he joins this or that society. 
Both are wrong; both are crimes, and indictable under the Anti- 
Trust laws.” The doubtful point, of course, is whether or not 
the term “competition” is used advisedly. This quotation is to be 
found in 44 American Law Review, p. 839, in an article entitled 
“The Sherman Anti-Trust Law,” by M. S. Hollenstein. Mr. Hol- 
lestein also declares that it was the opinion of Ex-Congressman 
Littlefield that “labor organizations were specifically intended to 
be included within the provisions of the Act.” Neither of these 
statements has been authenticated. 


a 
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which appears in the Sherman Act today, they did 
so after deliberation and with full consciousness 
that they were employing words broad enough to 
-embrace combinations of both capital and labor.*® 
The specific question as to whether its provisions 
would or should actually be invoked against labor, 
Congress did not answer, but chose rather to 
leave that to be determined by the courts in “‘each 
particular case as it might arise.” 

Yet, after all, whatever may have been the in- 
tention of Congress regarding the Sherman Act 
and labor, that serves merely to supplement more 
fundamental considerations determining the true 
scope of the statute. “It is apparently settled law 
that we cannot take the views or purposes ex- 
pressed in congressional debates as supplying the 
construction of statutes.”** A more satisfactory, 
if not the only real guide to a proper construction 
of a statute is that of examining its language and 
giving to its words that meaning which the com- 

* This was clearly the opinion of Senator George, who said in 
referring to the effect of the work of the judiciary committee on 
labor: “It is very well to talk about the symmetry of the work 
of the Judiciary Committee, but when you pass a bill by which 
you throw the poor unlettered and unskilled American farmer, 
and American mechanic and American laborer, who are sufferers 
by these trusts and combinations, unaided, single handed, against 
large corporations, you simply pass a bill which will amount to 
nothing. . . . I do not propose silently to sit here and be a 
silent partner to the enactment of what I know to be, so far as a 
remedy to the real parties injured by these trusts is concerned, a 
sham, a snare and a delusion.” Cong. Rec., vol. 21, pt. 4, 51st 
Cong., 1st Sess., p. 3150. 


* Judge Putnam, in U. S. v. Patterson, 55 Fed. Rep., 641, citing 
U. S. v. Union Pac. R. R. Co. 91. Us SavZ-79) 
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mon law dictates.1® This leads to a consideration 


of our second question, namely, what, from the 
point of view of a common-law construction of 
its language, does the statute really enact. 


*8 This is the first rule laid down in Heydon’s Case, 2 Coke 7, for 
a “sure and true interpretation of statutes.” See argument of 
U. S. Attorney F. D. Allen, in U. S. v. Patterson, infra. Cf. 
also U. S. v. Smith, 5 Wheat. 153 (1820) ; U. S. v. Carll, 105 
U. S. 611 (1881). 


CHAPTER VIII 


COMMON-LAW CONSTRUCTION OF THE 
SHERMAN ACT 


N order to ascertain what constitutes a “con- 

tract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade,” 
as provided under the Sherman Act, recourse 
must necessarily be had to the common law.’ 
Earlier chapters have given in some detail the 
meaning of the term “restraint of trade” at com- 
mon law, so it should suffice here to say that, gen- 
erally speaking, the law against contracts or com- 
binations in restraint of trade secures to every 
man, whether employer or employee, the right to 
employ his talents as he pleases, free from the dic- 
tation of others; and, if two or more coerce his 
choice in this matter, it is a criminal conspiracy. 
The common law, moreover, secures to the public 
the right to demand that the volume of trade shall 
not suffer unreasonable diminution, whether at 
the instance of pooling agreements by employers 
or ot unlawful strikes and boycotts by workmen.” 


+26 U. S. Statutes at Large, 209. 

*Erle, op. cit., supra. A very learned discussion of this subject 
may be found in the arguments of counsel in the case of United 
States v. Patterson, 55 Fed. 605. See especially the arguments 
of counselors Elihu Root and John D. Lindsay. 
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It will be observed, however, that the contracts 
and combinations which the Sherman Act con- 
demns may take either of two forms: the act 
denounces not only contracts and con ane 
“in the form of trust” but all others which in fact 
restrain trade. Therefore the first question which 
this subject presents concerns the nature of a 
contract or combination “in the form of trust.” 

In 1890 the term “trust” had a well-recognized 
meaning in American corporation organization. 
Trust agreements “provided for trustees who 
could operate a number of different enterprises in 
accordance with their own ideas of what was 
proper, and who could thus absolutely prevent 
competition between the parties to the agree- 
ments. . . . In organizing the trust the stock- 
holders in these corporations exchanged their 
stock for trust certificates issued by trustees, 
elected by the persons in interest. The trustees, it 
was believed, would thus become the only stock- 
holders known to the law, and would therefore 
have the power of controlling the operations of 
the corporations whose stockholders had become 
parties to the trust agreement. In other words, 
the attempt was made to prevent competition by 
means of a federation of corporations.’ 


* Ripley, W. Z., Trusts, Pools and Corporations. N. Y.: Ginn 
and Co., 1905, pp. 244-245, citing State v. Standard Oil Co., 49 
Ohio St., 137 (1892); People v. North River Refining Co., 121 
N. Y. 582 (1890). It is interesting to note that in the cases cited 
the trusts were dissolved on other grounds than that of the re- 
straint of trade involved. 
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Such agreements at common law, as already 
pointed out, were in restraint of trade and void. 
It was observed, however, that even though a con- 
tract or combination involved a restraint of trade 
that did not necessarily imply that it was ac- 
tionable or indictable.* An agreement between 
traders, for instance, which bound them to follow 
stipulated business methods may be in restraint of 
trade and yet be lawful. Two or more persons 
may, without the contemplation of illegal means, 
enter into a contract or combination with the pri- 
mary purpose of promoting their own interests, 
and the agreement is perfectly lawful, even 
though the natural and expected result be the de- 
struction of the business of a third party. Such 
contracts or combinations have been held to be 
neither actionable nor indictable, although usually 
unlawful in the sense that they were non-enforce- 
able by the courts at the hands of the parties to 
the agreement.° 


* Gradually contracts came to be recognized as valid where the 
covenant to refrain from competition was limited, as to time and 
space, so as not to be an unreasonable restriction, or a restriction 
no greater than was necessary to protect the vendee in the right 
to the property purchased. Hornblower, W. B., “Anti-Trust 
Legislation and Litigation,’ 37 Reports of the American Bar 
Association, 306-307. 

® See especially Mogul Steamship Co. v. McGregor, supra. This 
opinion was also expressed by the Supreme Court in the Addy- 
stone Case (175 U. S., 211) as follows: “Contracts that were 
in unreasonable restraint of trade at common law were not unlaw- 
ful in the sense of being criminal or giving rise to a civil action 
for damage in favor of one prejudicially affected thereby, but 
were simply void and not enforced by the courts.” See also Taft, 

. H., op. cit., p. 15; Eddy, op. cit., p. 773 et seq; Tiedeman, 
& res State and Federal Control of ‘Persons and Property, pp. 
358, 359, 
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Under other circumstances, however, the com- 
mon law was entirely different. In a case, for 
example, where persons agreed to restrain the 
trade or business of others, when they had no 
business of their own similar to that being re- 
strained, bound themselves not to compete freely, 
or agreed to cut off the volume of trade so as to 
raise prices, the law condemned the agreement as 
a conspiracy, because the object was to injure the 
trade of ‘another, or the ptiblic) without cause or 
justification. Or, again, these same parties might 
lawfully enter into a bona fide agreement to pro- 
mote their own trade,—an object undoubtedly 
legitimate—yet, if unlawful means were a part of 
the scheme, then the combination resolved itself 
into an illegal conspiracy.® 

Doubtless, contracts or combinations of the type 
just described, may be said to give rise to “con- 
tracts or combinations in the form of trust,” in 
the sense in which that phrase is employed in the 
Sherman Act. At common law, such agreements 
were properly held to be in restraint of trade, and 
they were indictable as such if they had the effect 
of denying to the public “a free course in trade.” 
More particularly, however, they effected a re- 


°Erle points out that attempts on the part of individuals, either 
employers or laborers, to restrain others of the same class from 
competition with themselves may be lawful. The point of un- 
lawfulness has been reached whenever “unlawful coercion is 
attempted to be put upon the will of any individual in disposing of 
his labor or his capital.” Erle, op. cit., p. 19 et seq. 


10 
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striction upon competition, because the agreement 
had a tendency to inhibit the parties thereto from 
freely competing with one another." 

As regards the meaning of “conspiracies in\ 
restraint of trade,” that phrase had a somewhat | 
different connotation. ‘Conspiracies in restraint / 
of trade” generally referred to a class of cases’ 

Jin which the restraint was produced not by an 
agreement between parties, whereby they bound 
themselves not to compete freely, nor by pooling 
arrangements, but by an agreement among out- | 
siders to prevent another party, either employer | 
or laborer, from disposing of his own capital or/ 
labor according to his own will. The most fa- 
miliar illustrations of this principle were con- 
spiracies among laborers, formed in pursuance of 
a labor controversy, to coerce their employer by 
means of boycotts or otherwise, or to prevent 
other laborers from working.* These conspiracies 
were usually actionable, because of the private 
injury sustained, and they were also indictable 
if the conspiracy inconvenienced the public by 
interfering with the free flow of commerce.® 

*See the masterly opinion of Chief Justice White in Standard 
Oil Co. v. United States, 221 U. S. 1 (1911). 

®* See argument of Root and Lindsay in U. S. v. Patterson, supra, 
p. 618, citing: Rex. v. Eccles, 1 Leach 274; Rex. v. Bykerdike, 1 
Moody, Op. 179; Reg. v. Hewitt, 5 Cox Crim. Case 162; Reg. v. 
Duffield, Id. 404; Reg. v. Druitt, 10 Cox Crim. Cas. 592; Reg. v. 
Rowlands, 5 Cox Crim. Cas. 436; People v. Fisher, 14 Wend. 11; 
People v. Melvin, 2 Wheeler, Crim. Cas. 262; Master Stevedores’ 
Assn v. Walsh, 2 Daly 1; People v. Wilzig, 4 N. Y. Crim. R. 
403; State v. Stewart, 59 Vt. 273; Crump’s Case, 84 Va. 927; 
State v. Donaldson, 32 N. J. Law, 157; State v. Glidden, 53 Conn. 


76; etc. 
°Erle, op. cit., pp. 23, 24. 
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Too often failure properly to appreciate the 
phrase “restraint of trade” has led to an unfor- 
tunate confusion with restraint of competition. 
Indeed many of the misconceptions still prevalent 
regarding the Sherman Act have arisen as a 
result of this confusion. The two conceptions, 
although related, are not synonymous, and a 
proper appreciation of the scope of the Sherman 
Act demands that they be distinguished. This, 
too, is a subject to which Erle gave special con- 
sideration in the work already referred to. His 
reasoning is somewhat as follows: 

Wages, so it has been said, rise and fall by the 
struggle between labor and capital. So whenever 
a combination is directed to the purpose either of 
raising wages in the case of workingmen, or of 
lowering wages in the case of employers, an un- 
lawful restraint of trade is apt to result. It is 
essential to observe that such combinations do not 
restrict competition, since competition can operate 
only among persons on the same plane. That is 
to say, there may be competition between work- 
ingmen themselves for jobs, where the supply of 
labor exceeds the demand; also, there may be 
competition among employers for laborers, or for 
market and sale of their goods. But, since the 
interests of the employer and the laborers are en- 
tirely diverse, competition, as usually understood, 
clearly cannot exist between them. Rather the 
incident of a labor combination, whose object is, 
for example, to obtain a closed shop by means of 


= 
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a strike, may operate in unlawful restraint of 
trade. The combination may obstruct, first of all, 
the right of the non-union employee to freedom in 
disposing of his own labor; secondly, it may inter- 
fere with the right of the employer to use his 
capital according to his own choice; and, finally, it 
may deny to the public the right to require that 
the volume of trade be allowed to flow unob- 
structed. It was unquestionably “trade” in the 
sense of the last two instances that the Sherman 
Act was particularly designed to protect. 

But, while it is true that the two terms are not 
identical, neither are they entirely separable. The 
term “restraint of trade” is much the broader of 
the two, and may, indeed, include acts which do 
not, except indirectly, restrict competition. The 
exact relationship of the two terms may perhaps 
be brought out more clearly by saying that “re- 
straint of competition” at common law was a 
phrase used to describe agreements, pools and 
combinations whose object was to control the sup- 
ply and the price of products—that is, suppress 
competition and establish monopoly. It is true 
that such agreements might have been quite as 
appropriately described—indeed, they sometimes 
were—as combinations in restraint of trade, if 
they had the effect of binding the parties thereto 
from following any particular trade or occupation, 
or so restricted the output as to advance prices 
and deny to the public the right to require that 
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“the course of trade be kept free from unreason- _ 
able obstruction.” The term restraint of trade, ” 
however, covered agreements other than those: 
just referred to. That term, as Sir William Erle 
says, “is of very wide extension” and embraces 
not only agreements among producers and manu- 
facturers to control the market and set the price 
of products, but also the activities of labor com- 
binations, such as boycotting, strikes, and picket- 
ing. It should be observed, however, that even 
here if the purposes of the labor union are suc- 
cessfully prosecuted, the effect is to remove, 
temporarily at least, the offensive employer from 
the field of competition, and thus one may say 
that competition is in a measure suppressed.’ 
Even so, agreements among laborers to strike, 
picket or boycott were rarely referred to at com- 'é 
mon law as restraining competition. Rather they | 
were objected to/as in restraint of trade, and were 
held to be actionable or indictable as such.1? 

From the point of view of the common law, | 
therefore, the comprehensiveness of the language | 
employed in the Sherman Act can hardly be dis- 
puted.** By the use of the term “restraint of | 
trade,” the act covered restrictions upon competi-/ 

* Certainly an effective strike results in an employer transport- 
ing less goods than he otherwise would. 

“ This subject is given lengthy consideration in Eddy, The Law 
of Combinations, vol, 2, pp. 880, 779, et seq. Cooke, F. H., of. cit., 
sections 160, 191, 192; 33 American Law Review, 63; 46 American 


Law Review, 676. 
“Erle, op. cit., pp. 23, 24. 
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tion, to be sure, but it did more than that. The | 
Nhevae also embraced labor activities. Many | 
\such activities may be said to comprehend combi- 
nations in restraint of trade “otherwise” than 
those “in the form of trust.’ 

But, while the term “restraint of trade” 
common law included labor activities, not all 
efforts of organized labor which actually restrained 

io, trade were condemnable as conspiracies. Nor do 
we think that it was the intention of the framers 
of the Sherman bill to condemn all agreements 
in restraint of trade, irrespective of their object 
or of the means employed. A reading of the 
title of the bill—‘“an Act to protect trade and 
commerce from unlawful restraints and mono- 
polies’”—suggests the conclusion that the oper- 
ation of the act was intended to be confined to 
“unlawful” restraints of trade. The question of 
what was “unlawful,” within the meaning of the 
act, however, was not set forth, so again an 
answer must be furnished by the common law. 

It hardly need be repeated that the common 
law recognized the right of laborers to combine 
for the promotion of their own best interests as 


“Cf. Ray, C. A. Contractual Limitations, chapters 13, = 
Stephen, A History. of Criminal Law in England, vol. III, 
202-227; Arguments of F. D. Allen in U. S. v. Patterson, me 
opinions of Mr. Justice Peckham in United States v. Trans-Mis- 
souri Freight Association, 166 U. S., 290, 327 and United States v. 
Joint Traffic Association, 171 VU. S., 566 

* See argument of counselors James M. Beck and Daniel Dav- 
enport for Loewe et al, and the cases there cited, in Loewe v. 
Lawlor, 208 U. S., 492. 
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well as the right to achieve their purpose by legiti- 
mate methods. Sometimes, it is true, a restraint 
of trade was involved; even so, the combination 
was neither actionable nor indictable unless it ap- 
peared that the body was actuated by a purpose to 
reduce or to destroy the volume of trade or to 
restrain the right of others freely to pursue 
their calling. Manifestations of such motives, of 
course, are always to be gleaned from the char- 
acter of the means employed. 

This, we believe, is the type of labor activity 
which the Sherman Act was probably designed to 
condemn under “conspiracies in restraint of 
trade,” it being understood, of course, that the 
restraint in question interfered with the free flow 
of interstate commerce. Such combinations were 
illegal at common law, and, since it was apparently 
the purpose of the framers of the bill to deal 
“broadly” with the evils growing out of combina- 
tions, it can hardly be maintained that Congress 
did not intend to cover the field as broadly as 
the common law covered it in the states. T he\ | 
Sherman Act, then, was for the most part merely 
a restatement of the common law, regarding com- 


binations of both capital and labor, and such legis-/ | 


lation by Congress was necessary, because there 
is no common law of the United States.*® 


* Said Mr. Sherman: “It [the Sherman Act] does not announce 
a new principle of law, but applies old and well recognized prin- 
ciples of the common law to the complicated jurisdiction of our 
State and Federal government.” Cong. Rec., vol. 21, pt. 3, p. 


a 
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Whatever uncertainty, therefore, may attach 
to the Sherman Act, with respect to its effect on 
organized labor, as envisaged by its framers, the 
cardinal fact is that a common-law reading of its\ 
language impels one to declare that the act does | 
embrace the activities of labor combinations as 

ell as industrial trusts. Had it been the inten- 

ion of the framers to confine its operation to the 

eradication of the trust evil, what an easy matter 
that would have been! That object could have 
been admirably achieved by the use of thé phrase 
“restraint of competition” rather than “restraint 
of trade.” The fact that the framers preferred 
to use the one phrase rather than the other cannot 
be dismissed lightly as an aberration, for so to do 
is to impute to them less knowledge of the com- 
mon law than a reading of the congressional 
debates would warrant. 


2456, 51st Cong. Ist Sess. See also, Taft,, W. H., “Recent Criti- 
pes the Judiciary,” 18 Reports of American Bar Association 
(1895). 

“It was expected,” says Senator Hoar, “that the court, in 
administering that law, would confine its operation to cases which 
are contrary to the policy of the law, treating the words ‘agree- 
ments in restraint of trade’ as having a technical meaning, such 
as they were supposed to have in England. We thought it best 
to use this general phrase which, as we thought, had an accepted 
and well-known meaning in English law.’ Autobiography, vol. 
II, p. 264 ff. Italics by the author. 


CHAPTER IX 


THE SHERMAN ACT INTERPRETED IN LABOR CASES 


HAT the precise scope of the Sherman Act 

was a matter to be determined ultimately by 
the courts is attested by no meager amount of 
evidence. Indeed, it was the avowed purpose of 
Congress to employ language broad enough to 
remedy the evils growing ou 
they might arise, and to leave to the courts the 
authority to prescribe such limits as they might 
see fit. Precisely this view was expressed by the 
chairman of the judiciary committee upon the 
introduction of the bill in the House. 

Now, just what contracts, what combinations, in the 
form of trusts or what conspiracies will be in restraint of 
trade or commerce mentioned in the bill, will not be 
known until the courts have construed and interpreted 
this provision.? 

To the courts and the courts alone was left the 
matter of passing upon the vital question of 
whether the provisions of the act embraced labor. 
organizations. What, it may be inquired, has been 
the line of reasoning adopted by the courts in 
answering this question? 


*Cong. Rec., vol. 21, p. 4089, 51st Cong., 1st Sess. Compare 
with the opinion of Senator Hoar, Autobiography, supra, p. 142n. 
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FEDERAL Court CASES 


Prior to the Supreme Court’s unreserved appli- 
cation of the Sherman Act to the efforts of 
organized labor, that statute had already under- 
gone an interesting and somewhat varied con- 
struction at the hands of the federal courts. The 
first case arose in 1893, under the title of United 
States v. The Workingmen’s Amalgamated Coun- 
cil of New Orleans.” Here Judge Billings de- 
clared in unmistakable terms that an injunction 
would issue under the Sherman Act against cer- 
tain draymen whose strike interfered with the 
transfer of goods from one state to another and 
to foreign countries. 

According to the facts of the case, it appeared 
that the draymen, seeking to induce their em- 
ployer to hire none but union men, called a strike 
in order to compel acquiescence in their demands; 
whereupon, the employer, endeavoring to prevent 
complete discontinuance of his transportation 
business, sought to replace the strikers by non- 
union men. This, in turn, was resisted by acts of 
intimidation and violence by members of the 
union. The question at issue was, whether the 
case fell within the purview of the Anti-Trust 
INGE, 


“It is conceded,” the court said, “that the labor organ- 
izations were at the outset lawful. But when lawful forces 
are put into unlawful channels—i. e., when lawful associ- 
ations adopt and further unlawful purposes and do unlaw- 
ful acts,—the associations themselves become unlawful.” 


754 Fed. Rep. 994, March 26, 1893. 


\ 
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And, in the opinion of this court, it was for the 
very purpose of remedying the evils growing out 


ce 


of such associations as this that the term “re- 
straint of trade’? was embodied in the Sherman 
Act. 


“T think the Congressional debates show,” the court de- 
clares, “that the statute had its origin in the evils of 
massed capital; but, when the Congress came to formulat- 
ing the prohibition . . . the subject had so broadened 
in the minds of the legislators that the source of the evil 
was not regarded as material, and the evil in its entirety 
is dealt with. They made the interdiction include com- 
binations of labor, as well as of capital.” 


Almost simultaneously, however, Judge Put- 
nam, of Boston, took just the opposite position 
regarding the scope of the Sherman Act. 


“Tt is not to be presumed,” says Judge Putnam, “that 
Congress intended thus to extend the jurisdiction of the 
Courts of the United States [to strikes and boycotts] 
without very clear language. Such language I do not find 
in the statute.” 


Supporting this view, Judge Putnam reasoned 
that the statute must be read in its entirety and 
construed as a complete whole; that the second 
section was limited by its terms to “monopolies” ;* 
that the first section was pari materia and, there- 
fore, must be interpreted in the light of the 


*U. S. v. Patterson, 55 Fed. Rep. 605, Feb. 28, 1893. Judge 
Putnam’s statement was mere dictum in so far as it concerned 
the activities of labor combinations. 

“Section 2 reads: “Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire with any other per- 
son or persons, to monopolize any part of the trade or commerce 
among the several states, or with foreign nations shall be deemed 
guilty of a misdemeanor.” 


Jo) 
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second. So the inference is that the contracts, 
combinations, or conspiracies in restraint of trade, 
which are condemned by the act, are only those 
which engross, control and monopolize the 
market. The “sixth section,” Putnam argued 
further, “also leads in the same direction, be- 
cause it provides for the forfeiture of property 
pursuant to the conspiracy.’ 

Thus the law stood prior to the great Pullman 
strike of 1894. Only two cases had been decided 
in which the construction of section 1 of the Sher- 
man Act was squarely presented, and in these 
cases the courts were decidedly at variance on 
the particular point at issue; the one court holding 
that the Sherman Act was deliberately framed to 
include labor organizations, whose forces were 
diverted into unlawful channels, while the other 
maintained with equal assurance that there was 
no reason to believe that Congress intended to 
/make the activities of labor unions amenable to 
the provisions of the act, without clear language 
to that effect. 

* Judge Putnam’s opinion on this point was expressly repudi- 
ated by Judge Taft in Jn re Phelan, 62 Fed. 803, where he said: 
“A different view [of the Sherman Act] has been taken by Judge 
Putnam . . .; but after consideration, Judge Lurton and I 
cannot concur with the reasoning of the learned Judge. The fact 
that it was the purpose of Debs, Phelan and their associates to 
paralyze the interstate commerce of this country is shown con- 
clusively in this case, and is known of all men. Therefore their 
combination was for an unlawful purpose, and is a conspiracy 
within the statute cited.” [Sherman Act] Judge Woods spoke to 
the same effect in the Debs case, infra. See, also, the opinion of 


Judge Speer in Waterhouse v. Comer, 55 Fed. Rep. 149; U. S. v. 
Elliott, 62 Fed. Rep. 801. 
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Tue Dess CASE 


We turn now to the Debs case, which repre- 
~sents perhaps the most extraordinary contest in 
the history of the relations between capital and 
labor in this country. The dispute originated in 
a controversy between the Pullman Car Company 
and some of its workmen and culminated in an 
attempt on the part of the American Railway 


Union to support the strike called against the ' 


Pullman Company. With this purpose in view 
the American Railway Union, acting through its 
president, Eugene V. Debs, ordered all its men to 
refuse to work upon any train using Pullman 
cars. Since nearly all the railroads centering in 
Chicago were obligated by contracts with the 
Pullman Company to use their cars, the result 
was a strike of vast proportions among the train 
employees.‘ Besides that, despite the several re- 


° The most detailed and perhaps the most reliable source of in- 
formation on this subject is the report of the U. S. Strike Com- 
mission, appointed by President Cleveland. This report is to be 
found in the Senate Executive Documents, 53rd Cong. 3rd Sess., 
vol. II, No. 7. Other interesting information will be found in 
Cleveland, Presidential Problems, Ch. 2; Peck, Twenty Years of 
the Republic, Chapter on “Storm and Stress”; W. H. Dunbar, 
“Government by Injunction,’ 2 Economic S tudies; Karsner’s, Life 
of Eugene V. Debs; Laidler, H. W., Boycotts and the Labor 
Struggle. 

"The majority report of President Cleveland’s Strike Commis- 
sion, supra, showed that much of the violence was due not to the 
strikers, but to the “left over” professional criminals of the 
“World’s Fair celebration”; also that the workers had a just 
complaint against the Pufbrad Company. It was true that the 
company provided a beautiful town for its employees, but they 
were charged from twenty to twenty-five per cent higher rent 
than was charged in neighboring towns, and the men felt under 
compulsion to live in these houses if they hoped to retain their 
positions. Report of the United States Strike Commission, op. cit. 
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quests from Debs that there should be no violence 
or destruction to property, disorder and violence 
became widespread; the transportation of the 
mails, commerce between the states, and railroad 
service generally were practically paralyzed. 

On June 13 United States Attorney General 
Olney was notified of these facts, and on the same 
day he authorized the employment of additional 
deputies and designated Edwin Walker “to as- 
sist the District Attorney in any legal proceedings 
that might be instituted.’’* The Attorney General 
further suggested that an injunction might be an 
efficient and quick working preventive of obstruc- 
tion to the mails. Accordingly, on July 2, the 
United States Government appeared as a com- 
plainant before the federal Circuit Court of 
Chicago, and filed a bill against the officers and 
strikers of the American Railway Union, in 
which interference with interstate commerce, the 
carriage of the mails, and “conspiracy in restraint 
of trade were alleged.” Proceeding under the 
authority of section 4 of the Sherman Act, the 
government sought an injunction against these 
acts, and a preliminary restraining order was im- 
mediately granted, enjoining certain defendants 


5 Cleveland describes Walker as “an able and prominent law- 
yer,” but his connection with the Chicago, Milwaukee and St. 
Paul R. R. Co. made the appointment tactless, to say the least. 
See Cleveland, op. cit., p. 90. 
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named in the bill, “and all persons combining 
and conspiring with them, and all other persons 
whomsoever.”’? 

Even in the face of this comprehensive order, 
there was still no relief. The officers and mem- 
bers of the union continued their activities as 
before, despite the court’s decree, insisting that 
they were doing nothing illegal. Under these cir- 
cumstances, Walker appealed for military aid, 
declaring that the police and deputy forces were 
not sufficient to “protect the railroad companies in 
moving their trains.’”*® Forthwith President 
Cleveland, acting under the authority of section 
5298-99 of the Revised Statutes,? ordered the 
United States troops to the scene of action, and 
the strike was soon at an end. 

But the case was not yet ended. The court’s 
order had been violated, and presently proceed- 
ings for contempt of court were brought against 
Eugene V. Debs and others. Tried first before 


® Persons were enjoined, among other things, from ‘ ‘interfering 
with, hindering, obstructing, or stopping any mail train, express 
train or other trains, whether freight or passenger, engaged in 
interstate commerce . . . and from in any manner interfer- 
ing with, injuring, or eee any of the property of any 
of said ‘railroads engaged in, or for the purpose of, or in 
connection with, interstate commerce, or the carriage of the 
mails of the United States; . . . and from using threats, in- 
timidation, force or violence to induce employees to quit the ser- 
vice of the railroad, or to prevent persons from entering the em- 
ploy of the railroads.” 

* Cf. Cleveland, Presidential Problems, pp. 98-99. 

* President Cleveland made no pretense to be acting under Art. 
IV, Sec. 4 as assumed by Governor Altgeld. See the interesting 
correspondence between Cleveland and Altgeld, on the legality of 
federal intervention, given in Cleveland’s Presidential Problems, 


pp. 109-114 
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Judge Wood, who presided over the Circuit Court 
for the district of Chicago, the main question for 
decision was whether the alleged grounds of 
equity jurisdiction were tenable.’? 

Even counsel for the defendants freely ad- 
mitted that equity jurisdiction obtained in cases 
of public nuisance in England as well as in the 
equity courts of several states, but insisted that in 
the absence of legislation by Congress no author- 
ity existed in the federal courts to protect the 
highways of interstate commerce by recourse to 
courts of equity.** This contention gave rise to 
the question on which the decision of the court 
turned, to wit, whether or not the injunction was 
authorized by the act of July 2, 1890? 

Deciding in favor of the applicability of the 
Sherman Act to the case at bar, the court’s argu- 
ment runs as follows : 

First, the effect of the words ‘‘or otherwise” as 
used in section 1 of the Sherman Act was to con- 
demn all conspiracies of whatever form, if they 
restrained trade, and therefore combinations of 
labor were included. Judge Woods denied abso- 
lutely the construction that had been placed upon 
this section by Judge Putnam, to the effect that 
only contracts, combinations and conspiracies 

Jos purpose was to engross or monopolize were 
condemned under its provisions. 


2 U.S. v. Debs, 64 Fed. Rep. 724. : 
“It was also contended by the defendant that the act for which 
they were held was a crime, and they were being deprived of their . 


fundamental right of a trial by jury. See footnote 15 below, 
Daoe: 
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“That the original design,” declares Judge Woods, “to 
suppress trusts and monopolies created by contract or com- 
bination was adhered to, is clear; but it is equally clear 
that a further and more comprehensive purpose came to be 
entertained, and was embodied in the final form of the 
enactment. Combinations are condemned, not only when 
they take the form of trusts, but in whatever form found, 
_if they be in restraint of trade.” 

Secondly, the lower court pointed out that the 
acts of the defendants were performed in pur- 
suance of an unlawful conspiracy, and at common 
law a conspiracy was itself indictable. Therefore, 
the court continues, in so far as this statute “‘is 
directed against conspiracies in restraint of trade 

it is not necessary to look for the illegality 
of the offense in the kind of restraint proposed. 

[Any] “proposed restraint of trade, though 
it be in itself innocent, if it is to be accomplished 
by conspiracy, is unlawful.” 


We 


Finally, granting that the acts of the defendants; 


involved an unlawful conspiracy, authority ex- 
isted at the direction of the Attorney General, 
under section 4"* of the Anti-Trust Act, to insti- 
tute proceedings to restrain violations of the act. 
Equity jurisdiction thus established, the defend- 
ants were thereupon convicted and sentenced to 
jail for six months. 

Debs and his colleagues, however, had no inten- 
tion whatever of allowing the decision to stand 


“Section 4: “The several Circuit Courts of the United States 
are hereby invested with jurisdiction to prevent and restrain viola- 
tions of this act; and it shall be the duty of the several district 
attorneys of the United States, in their respective districts, under 
the direction of the Attorney-General, to institute proceedings in 
equity to prevent and restrain such violations.” 


os 


be 
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uncontested. They applied to the United States 
Supreme Court for a writ of habeas corpus, 
basirg their claim on an improper finding of facts 
and alleging that their commitment was not within 
the constitutional power and jurisdiction of the 
Circuit Court.'® 

Unlike the opinion of the lower court, one finds 
in the opinion of Justice Brewer, who spoke for 
the court, a pervading consciousness of the extra- 
ordinary instance of equity jurisdiction which the 
Debs case presented. Frankly confessing that the 
courts had seldom “assumed jurisdiction to re- 
strain by injunction in suits brought by the gov- 
ernment, either state or national, obstructions to 
highways,” the court naturally chose to base its 
decision on the broadest possible ground, to wit, 
the power of the national government over inter- 
state commerce and the transportation of the 
mails. The government, the court held, had a 
property right in the mails, and that alone would 
suffice to justify recourse to a court of equity, to 
secure its protection.** However, the court was 


* A serious objection to equity jurisdiction was raised on the 
ground that it afforded the court a right to punish for contempt, 
which denied the right of trial by jury. To this Judge Woods 
said: “The jurisdiction of the courts of equity, and by impli- 
cation their right to punish for contempt, are established by the 
constitution, equally with the right of trial by jury; and so long 
as there is no attempt to extend jurisdiction over subjects not 
properly cognizable in equity, there can be no ground for the 
assertion that the right of trial by jury has been taken away or 
impaired. The same act may constitute a contempt and a crime. 
But the contempt is one thing, the crime another; and the pun- 
ishment for one is not a duplication of the punishment of the 
other.” 

* Citing Chief Justice Taney in Searight v. Stokes, 3. How. 
151, 169. 
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loath to rest its decision upon this ground alone. 
Justice Brewer proceeded to bring forward a 
broader ground of decision. 

“Every government,” he says, “entrusted by the very 
terms of its being with powers and duties to be exercised 
and discharged for the general welfare, has a right to 
apply to its courts for any proper assistance in the exercise 
of the one and the discharge of the other” . . . and, 
“while it is not the province of the government to interfere 
in the mere matter of private controversy between indi- 
viduals, or to use its great powers to enforce the rights of | 
one as against another, yet, whenever the wrongs com- 
plained of are such as affect the public at large, and are 
in respect to matters which by the constitution are en- 
trusted to the care of the nation, and concerning which 
the nation owes the duty to all the citizens of securing to 
them their common rights, then the mere fact that the 
government has no pecuniary interest in the controversy 
is not sufficient to exclude it from the courts.’’17 

This statement would seem to stand for this 
proposition: an injunction may be invoked to 
secure the protection of any widespread public 
interest relating to matters entrusted by the con- 
stitution to the control of the federal government. 

As regards the application of the Sherman Act, 
upon which the lower court relied mainly to sus- 
tain its jurisdiction, the court specifically declined * 
to express an opinion. However, in so doing, 
Justice Brewer observed that “it must not be 
understood” that this was an implied “dissent 
from the conclusions of that court [lower] in 


reference to the scope of the act.” 


“ Citing U.S. v. San Jacinto Tin Co., 125 U. S. 273; U. S. v 
American Bell Telephone Co., 128 U.S. 315 
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From the point of view of organized labor, the 
Debs case is important and noteworthy for the 
following reasons: First of all, it removed the 
main points of doubt to which the labor injunction 
had hitherto been exposed and placed the use of | 
lay ie as in labor disputes upon a firm legal, 
basis.‘8 More than that, in sanctioning an in- 
junction, unparalleled in scope, to end the strike, 
and in confirming an extraordinary—not to say 
novel—extension of equity jurisdiction, this case 
became a precedent of serious import to labor. 
Here was demonstrated for the first time the re- 
markable efficiency with which the injunction can 
be invoked in labor cases.*® Nor was the asser- 


*Tt may be noted that much criticism has been brought against 
the Supreme Court for what has been held to be an approval of 
the so-called “omnibus injunction” issued by the lower court. But 
this criticism seems to be erroneous, since this was not an appeal 
case. It was an action on writ of habeas corpus, and it is well 
settled law that the proceedings which accompany such an action 
are entirely different from those followed in appeal cases. The 
Supreme Court made no mention of the character of the injunc- 
tion issued by the lower court, and there was no reason why it 
should since the court had no authority to consider the question of 
the propriety or expediency of that order. The only question 
which the court had authority to pass upon was whether the Cir- 
cuit Court had jurisdiction to issue the injunction in question. 
The justification or even the legality of that order was not an 
involved question. Subsequently, however, the injunction of the 
“omnibus” type was approved by the court in the case of In re 
Lennon, 166 U. S., 548, where it was held that an injunction was 
binding upon persons not named as a party to the bill, who had 
notice of it. It may be noted, too, that the court sanctioned an 
injunction restraining the primary boycott and peaceful persuasion 
in the Danbury Hatters’ case. 

* Debs’ testimony before the President’s Commission subscribes 
to this conclusion when he says: 

“As soon as the employees found that we were arrested, and 
taken from the scene of action, they became demoralized, and 
that ended the strike. It was not the soldiers that ended the strike. 
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tion of the court’s power found wanting in all the 
essentials of an effective sanction. Violations of 
the court’s decree there may be, but the Debs case 
brought to light a common-law doctrine that has 
scarcely yet spent its force, namely, that it is an , 
inherent power of the court, as a concomitant of/) | 
its authority to issue a restraining order, to pun-|) ~ 
ish all violations of the order as for contempt. 
Following the Debs case, the injunction was re- . 
sorted to in labor cases with increasing frequency 
until it has become the ordinary, rather than the 
unusual, course of procedure against excesses of 
labor activities. 

As yet the Supreme Court had not considered 
whether the Sherman Act covered the efforts of 
organized labor. Deliberately waiving the ques- 
tion in the Debs case, Justice Brewer took pains, 
as already mentioned, to point out that there was 
no intention to prejudice an affirmative decision. 
So when the question was squarely presented in\ 
the celebrated Danbury Hatters’ case, the court 
was at liberty to pronounce its decision, un- 
hampered by dicta or judicial opinions, save those 
which had been uttered by the lower courts. 


It was not the-old brotherhoods that ended the strike. Our men 
were in a position that never would have been shaken, under any 
circumstances, if we had been permitted to remain upon the field 
among them. Once we were taken from the scene of action and 
restrained from sending telegrams or issuing orders or answering 
questions . . . the men went back to work, and the ranks 
were broken and the strike was broken up.” Report of the United 
States Strike Commission, Senate Executive Document, 53rd 
Cong. 3rd Session, vol. II, No. 7 
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Tue Danspury HATTERS’ CASE 


The Danbury Hatters’ case, which stands 
second only to the Debs case in notoriety, grew 
out of an attempt on the part of the United 
Hatters of America to force D. E. Loewe and 
Company to unionize its factory. Upon Loewe’s 
refusal to grant this demand, a wholesale boycott 
was Called against his hats. 

Loewe’s factory was located in Danbury, Con- 
necticut, but only a small percentage of his output 
was consumed there. An extensive interstate 
trade was carried on in some twenty states other 
than Connecticut, and therefore the continuance 
of his business was practically dependent upon the 
consumption of his products in other states. So’ 
it is not surprising that the defendants did not 
confine their operations to Connecticut. Rather 
they sought to restrain the distribution and sale 
of the plaintiff's goods in interstate commerce. 
That the union’s boycotting operations were 
alarmingly effective is evidenced by the fact that 
out of eighty-two hat manufacturers in the coun- 
try, “‘seventy had accepted the terms and acceded 
to the demand that the shop should be conducted 
in accordance, so far as conditions of employment 
were concerned, with the will of the American 
Federation of Labor.’ Loewe, however, refused 
to yield to labor’s demands, and the boycott subse- 
quently instituted resulted in damages of more 
than $88,000 to his business. It was forthe pur- 
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pose of redressing this loss that Loewe, proceed- 
ing under section 7 of the Sherman Anti-Trust 
Act, filed a suit against the union in the United 
States Circuit Court, of Hartford.”° 

Based, as the action was, on the Sherman Act, 
the first proposition to be disposed of was whether 
the acts of organized labor could properly be in- 
cluded within the phraseology of this statute. 
More particularly, did the acts charged against 
the defendants fall within the class of restraints 
of trade aimed at in the Anti-Trust Act? Not 
unnaturally the court here turned to the common 
law for the meaning of the phrase “restraint of 
trade,” and quoting Chief Justice Erle’s important 
work on trade unions, said: 

“At common law every person has individually, and the~ 
public also has collectively, a right to require that the 


course of trade should be kept free from unreasonable 
obstruction.” 


Even conceding this declaration as good at 
common law, counsel’ for the defendants con- 
tended that it could not be so regarded in the 
construction of the Sherman Act. However, 
waiving this objection and speaking directly on 
the point at issue, the court said: “The Act pro- 


* Section 7 of the Act reads: ‘‘Any person who shall be in- 
jured in his business or property by any other person or corpors 
ation by reason of anything forbidden or declared to be unlawful 
by this act, may sue therefor in any Circuit Court of the United 
States in the district in which the defendant resides or is found, 
without respect to the amount in controversy, and shall recover 
three fold the damages by him sustained, and the cost of the suit, 
including a reasonable attorney’s fee.” 
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hibits any combination whatever to secure action 
which essentially obstructs the flow of commerce 
between the States, or restricts, in that regard, the 
liberty of a trader to engage in business.” “The 
Act makes no distinction between classes, but pro-| 
vided that every contract, combination or con-| 
spiracy in restraint of trade was illegal” re 
the restraint of trade was effected by combina- 
tions of laborers or employers. Moreover, apart 
from the acts of threat and coercion employed to 
destroy the plaintiff’s trade in hats, the purpose 
of this combination was itself objectionable. — It 
“aimed at compelling third parties and strangers 
involuntarily not to engage in the course of trade 
except on the conditions that the combination im- 
poses.” This was a conspiracy in restraint of 
trade— the very thing which the Sherman Act 
condemns.”* 

Granting that a labor combination was liable 
under the Sherman Act just as any other associ- 
ation, it remained for the court to say whether the 
acts of the defendants obstructed interstate trade. 
Counsel for the defendants argued that the actual 
course or movement of interstate transportation 
was not interfered with, therefore their operations 


21 Subsequently three-fold damages, accruing since the action 
began, were declared recoverable against members of the labor 
organizations. (See Loewe v. Lawlor, 235 U.S. 341.) The mem- 
bers of the Hatters’ Union were only relieved of paying the judg- 
ment by the action of the American Federation of Labor in rais- 
ing the necessary funds. 
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did not fall within the meaning of the act.” To 
this contention the court responded: 


“Tf the purposes of the combination were, as alleged, to 
prevent any interstate transportation at all, the fact that 
the means operated at one end before physical transporta- 
tion commenced, and, at the other end, after physical 
transportation ended was immaterial.” 


The steps by which the court reached this 
decision may be easily traced, since the judicial 
construction of the act up to this point had been 
generally consistent. In fact when the Supreme 
Court came to pronounce its decision, there was 
little to be done in the way of constructing an 
opinion. Several lower courts had already ex- 
haustively considered the act in its application to 
labor, so the Supreme Court really did little more 
than adopt the conclusions already arrived at. 
They may be summed up as follows: 

First, the Sherman Act was obviously designed 
to condemn unlawful restraints of trade, but no 
rules of construction were provided for determin- 


* It was on this point that the opinion of the lower court turned. 
“The real question,” the court said, “is whether . . . the 
transportation of the hats from the place of manufacture to the 
place of sale is interfered with. The manufacture of the hats 
before they leave the factory in Danbury is not interstate com- 
merce, nor are the hats themselves up to that time the subject of 
the interstate commerce. The distribution of the hats from the 
hands of the customers in other states to the ultimate consumer 
is not interstate commerce, nor are the hats themselves during 
such distribution the subject of interstate commerce.” Loewe v. 
Lawlor, 148 Fed. 924. Obviously the court was here being influ- 
enced by a narrow view of commerce, namely, transportation, 
which the Supreme Court had expressed in the famous Sugar 
Trust case. (156 U. S., 1). See contrary view expressed in Mon- 
tague & Co. v. Lowry, 193 U. S., 38 (1904). 
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ing what constituted an unlawful restraint within 
the meaning of the act, so the courts were driven, 
and indeed it was their duty, to interpret the 
statute in the light of the common law. 

Secondly, not only did the act declare illegal 
contracts and combinations in the form of trusts, 
but it expressly condemned combinations of what- 
Aever form, if they restrained trade. And when 
the courts came to investigate the types of com- 
binations, other than those in the form of trusts 
which at common law were held to be in restraint 
of trade, they discovered that the activities of 
organized labor were included; that in some cases 
such combinations were condemnable as con- 
spiracies. Therefore, the courts were forced irre- 
sistibly to the conclusion that this same type of 
combination was illegal under the Sherman Act, 
when, by the plain words of that statute, it was 
so provided. 

And finally, granting that the phrase “restraint 
of trade’ covered the unlawful operations of 
organized labor at common law, and therefore 
under the Sherman Act, labor combinations be- 
come liable under the provisions of that statute | 
whenever their acts essentially obstruct the free/ 
flow of interstate commerce. 

To declare, however, that the Sherman Act ap- 
plies to organized labor as well as to combinations 
of capital, is not to maintain that the act abridges 
the right of men to combine and quit work, or 
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to do other lawful acts that cripple interstate com- 
merce. It is essential to observe that the act does 
not include all restraints of trade but is confined 
to “conspiracies in restraint of trade.”** 

Nothing less than the Supreme Court’s decision 
in the Hatters’ case was necessary to remove all 
doubt concerning the application of the Sherman 
Act to organized labor. The court placed itself 
squarely on record as favoring the view that Con- 
gress must have intended that labor unions be 
brought within the purview of the Anti-Trust Act 
or else language broad enough to do that very 
thing would not have been used. And this analy- 
sis goes to show that the decision was quite justi- 
fied not only from the point of view of legislative 
intent but by a common-law reading of the act 
as well. 

Labor unions, naturally, had been eagerly an- 
ticipating this decision with the hope that the 
highest court would deny what they regarded as 
the ill-founded interpretations of the lower courts. 
Their disappointment, at first, seemed almost 
beyond remedy. Words could scarcely be found 
strong enough to express their feeling of the 
disastrous consequences of the decision. ‘Our 
industrial rights,’ the American Federationist 
reads, “have been shorn from us and our liberties 
threatened.”—‘“‘No more sweeping, far-reaching 

* See Arthur v. Oakes, 63 Fed. 310, 327; U. S. v. Debs, 65 Fed. 


828, 833; U. S. v. Cassidy, 67 Fed. 698: The case of Waterhouse 
v. Comer, 55 Fed. 149 intimates the contrary point of view. 


————— 
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and important decision has even been issued by 
the Supreme Court. The Dred Scott decision did 
not approach this in scope or importance.’* So 
with the door finally closed, so far as the most 
vital phase of its judicial construction was con- 
cerned, labor immediately launched a campaign to 
have the act amended. From this time on labor’s 
slogan was: “The Sherman Law—amend it or 
end it.” 


GompPeERsS v. Bucks STOVE AND RANGE CASE 


The Supreme Court’s construction of the Sher- 
man Act in the Danbury Hatters’ case was soon 
followed with further clarification in the Bucks 
Stove and Range Case. This case is interesting 
and especially noteworthy on account of the char- 
acter of the parties who were involved. At its 
inception the dispute aroused no particular inter- 
est, but before a settlement was reached it had 
become a battle royal between the forces of labor, 
led by Samuel Gompers, on the one hand, and the 
forces of capital, directed by President J. W. Van 
Cleave of the National Association of Manu- 
facturers, on the other.” 

The initial dispute grew out of a difference con- 
cerning hours of labor. Mr. Van Cleave, of the 
Employers’ Association, held out for a ten-hour 
day, while the employees of the Bucks Stove Com- 

* See Federationist, April, 1908, and Federationist, March, 1908. 


*> An exhaustive statement of the facts of this case is given in 
Laidler, H. W., Boycotts and the Labor Struggle, chapter 8. 
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pany, acting under the orders of the president of 
their union, A. B. Groat, left the shop at the end 
of nine hours, with the result that the leaders of 
the nine-hour movement were discharged; and — 
then, upon application for reinstatement, they 
were denied employment. It was this refusal of 
the company to reinstate the discharged em- 
ployees that precipitated a general strike among , 
the remainder of the Bucks Stove employees. 
The case was immediately taken up by the Amer- 
ican Federation of Labor; a boycott was instituted 
against Bucks’ stoves and ranges, and the name 
of the Bucks Stove Company was published in the 
American Federationst on the “Unfair” and 
the “We do not patronize” lists. These activities, 
according to the allegations of the plaintiffs, were 
very effective; merchants and others were coerced 
to refrain from buying the company’s stoves for 
fear they themselves would be boycotted; many 
orders were cancelled, and the company’s busi- 
ness, in general, suffered considerable diminution. 

It was for the purpose of restraining these acts, 
resulting in the serious curtailment of interstate 
trade, that the company appeared before the su- 
preme court of the District of Columbia and 
requested an injunction against the American 
Federation of Labor and its agents. After a 
lengthy hearing, the court signed a temporary, 
and later a permanent, order which restrained and 
enjoined the said parties from agreeing and con- 
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spiring to restrain the interstate trade or business 
of the complainant; from placing the name of the 
company on the “Unfair List,” and from orally 
stating, writing, printing or distributing any 
word in continuance of the said boycott. 

The latter prohibition Gompers and his col- 
leagues objected to particularly, as an invasion 
of their constitutional rights of freedom of speech 
and press. And, acting upon the assumption that 
the injunction was void, they defied the court’s 
order ; the name of the Bucks Stove Company ap- 
peared again in the Federatiomst on the “Unfair 
List’; speeches were made by Gompers in Indian- 
apolis and Baltimore, criticizing not only the 
Bucks Stove Company, but the restraining order 
itself. For these acts Gompers, Mitchell, and 
Morrison, all American Federation of Labor of- 
ficials, were arraigned before Judge Wright of 
the supreme court of the District of Columbia 
and adjudged guilty of contempt of court. Forth- 
with, they were sentenced to jail for one year, 
nine months, and six months, respectively. 

On a writ of certiorari, the case was brought 
before the Supreme Court.*® Here, the chief 
argument of the plaintiffs in error was based 
upon the contention that the injunction consti- 
tuted an abridgment of their constitutional liberty 
of speech and freedom of the press; that the in- 


* Gompers v. Bucks Stove and Range Co., 221 U. S., 418. 
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junction as a whole was a nullity, and therefore 
no contempt proceeding could be maintained for 
any disobedience of its provisions. 

If this proposition had been sound, it would 
have been, as the court admitted, obviously un- 
necessary to go further into the examination of 
the case. The court, however, took an entirely 
different view of the question at bar. The injunc- 
tion, says the court, raised no question as to the 
abridgment of free speech, but involved “the 
power of a court of equity to enjoin the defend- 
ants from continuing a boycott which, by words 
and signals, printed or spoken, caused or threat- 
ened irreparable damage.” This was the cae 
point at issue, and it was summarily disposed of 
on the basis of the following proposition: In the 
first place, the court declared that whatever dif- 
ference of opinion there may be among the courts 
regarding the nature of the boycott, “‘all hold that 
there must be a conspiracy causing irreparable 
damage to the business or property of the com- 
plainant’”’; furthermore, the opinion continued, 
“according to the current of authority . . .' the 
publication and use of letters, circulars and \ 
printed matter may constitute a means whereby a 
boycott is unlawfully continued, and their use for - 
that purpose may amount to a violation of the’. 
order of injunction,” issued against the boycott. 
Finally, the court argued, the interdiction of the 
Sherman Act as construed by this court in the 
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Hatters’ case was general: “It covered illegal 
means by which interstate commerce is restrained, 
whether by unlawful combinations of capital, or 
unlawful combinations of labor; and we think, 
also,” the court added, “whether the restraint be 
occasioned by unlawful contracts, trusts, pooling 
arrangements, black lists, boycotts, coercion, 
threats, intimidation, and whether these be made 
effective, in whole or in part by words or printed 
matter.” 

In a word, the argument of the court was 
simply this: No right of freedom of speech and 
press obtained in this case at all, because those 
rights which, under ordinary circumstances, were 
protected by the constitution, had been diverted 
into unlawful channels; that is, they were merely 
means employed to continue an unlawful restraint 
of trade, which was a palpable violation of the 
‘Sherman Act and enjoinable as such. No sanc- 
tion could properly be given, the court insisted, 
even to constitutionally protected acts when those 
acts are only means used toward the procurement 
of an unlawful purpose. As the court put it: 
“To hold that restraint of trade under the Sher- 
man Anti-Trust Act—could be enjoined, but the 
means through which the restraint was accom- 
plished could not be enjoined, would be to render 
the law impotent.” The fact is, the opinion con- 
cludes, the court’s “protective and restraining 
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power extends to every device whereby property 
is irreparably damaged or commerce is illegally 
festrained.)?% 

The chief significance of this case lies in the 
fact that it impressively illustrates the tremendous 
effect which the doctrine of conspiracy, as em- 
bodied in the Sherman Act, exerts upon the activi- 
ties of organized labor. More specifically, it\ - 
drives home the truth which labor has yet to 
recognize and appreciate, namely, that any boy- 
cott ° eae affects interstate trade is condemned 
under the Sherman—Act as a conspiracy in re-/ 
straint of trade,— the fact that_a boycott ‘is Sal 


gonspiracy_renders all acts performed im_pur-| 
suance of it, however laudable or innocent they 
may be in themselves, unlawful-and indictable. 


*" Thus, in so far as the authority of the court to issue the injunc- 
tion, as well as its power to punish for contempt, under ordinary 
circumstances, was concerned, the opinion of the lower court was 
affirmed. However, a technical question of procedure was in- 
volved in connection with the action of the lower court which 
the Supreme Court would not sanction. “There was,” the court 
said, “a departure—a variance—between the procedure adopted 
and the punishment imposed.” In other words, there was a prayer 
for remedial relief and the lower court imposed a punitive sen- 
tence. But that was not all; the entire procedure bore the ear- 
marks of a civil case, but instead of carrying the civil pro- 
ceedings to their logical conclusions and awarding damages to 
the Bucks Stove Company, the court ordered Gompers and his 
colleagues to jail. So there was really nothing whatever in the 
case which partook of the nature of a criminal contempt but the 
sentence. Because of this manifest inconsistency between the 
procedure adopted and the sentence imposed, the lower court’s 
decree was ordered set aside. 


CHAPTER X 


THE LABOR CLAUSES OF THE CLAYTON ACT 


HE Supreme Court’s decision in the Danbury 

Hatters’ case marked the beginning of a new 
era in trade-union activity, for laborers well real- 
ized that the Sherman Act, as interpreted and ap- 
plied by the court in that case, was a measure with 
which they would eventually have to reckon. The 
provision expressly declaring that equity courty 
may be resorted to in order to restrain violations 
of the act was an objection in itself serious 
enough. But the statute held for laborers a much 
more vital concern: they also feared that a 
broad construction of its provisions might even 
jeopardize the existence of the trade union itself.’ 
Laborers naturally felt very keenly even the sug-. 
gestion that the Anti-Trust Act might be inter- 
preted in such a manner as to deny to laborers the 
right to organize, and they undoubtedly believed, 
with some slight justification,” that the dissolution 
of the trade union, as a combination in restraint 


See the interesting editorial by Mr. Gompers on this point, 
“Anti-Trust Law and Labor,” 21 Federationist, 35. 

* This tendency, laborers could observe in the English cases, 
Hilton v. Eckersley, 6 E. & B. 47 (1855), Hornby v. Close, 8 B. 
& S., 175 (1867), Farrer v. Close, 10 B. & S., 553 (1869). See 
Stephen, A History of Criminal Law in England, vol. III, p. 222. 
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of trade, would be the probable, if not the neces- 
sary, result of the court’s decision in the Hatters’ 
case. 

“Under the interpretation placed upon the Sherman 
Anti-Trust law by the courts,” Mr. Gompers averred, “it 
is within the province and within the power of any ad- 
ministration . . . to begin proceedings to dissolve 
any labor organization in the United States.” Labor 
unions exist only “at the suffrance of the Department of 
Justice.’’8 

However, notwithstanding the adverse mani- 
festations of the court toward the operations of 
labor combinations under the Sherman law, labor 
leaders were not dismayed. The Hatters’ decision 
merely furnished a fresh impetus to a growing, 
even insistent, demand for relief against the so- 
called usurpations of the courts. And, in 1908, 
the same year that the Supreme Court held the 
Anti-Trust Act applicable to labor, a campaign 
was inaugurated whose efforts were concentrated 
upon securing, by means of legislation, a two-fold 
objective: The first was to gain for labor organ- 
izations a definite legal status; the second was to 
limit the use of injunctions in labor disputes. 
Laborers realized that these ends could only be 
obtained through the medium of one or the other 
of the old parties. Nor did they manifest any 
preference concerning which party should serve 
their purpose. The American Federation of 

* Testimony of Mr. Gompers before the judiciary committee of 


ie House on trust legislation, vol. I, p. 16, 63rd Cong., 2nd 
ess. 
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Labor, in accordance with its traditional policy of 
non-interference in partisan politics, expressed a 
willingness to support that party, whether Repub- 
lican or Democratic, which would promise to se- 
cure the desired legislation; and, on the basis of 
platform pledges, organized labor lent active sup- 
port to the Democratic party in the campaigns of 
1908 and 1912. The Democratic platforms of 
both 1908 and 1912 expressly committed the party 
to the enactment of legislation making it clear 
“that labor organizations and their members 
should not be regarded as illegal organizations in 
restraint of trade”; and after much indecision and 
delay the party endeavored to carry its pledge into 
effect in the enactment of the Clayton —— 
Act of 1914.4 

This statute, as enacted by Congress, was ap- 
parently satisfactory to labor in every sense of the 
word, for not only did Mr. Gompers hail it as 
“Labor’s Magna Charta” and “Bill of Rights,” 
- but he went further and declared it to be the most 
important piece of legislation since the abolition 
of slavery.” Such expressions as these are indi- 
cative of the high hopes which the great body of 
workmen attached to the enactment. They un- 
doubtedly believed that their organizations and 
organized activities were thereby entirely ex- 
empted from the provisions of the Sherman Act. 

* 38 Statutes at Large, 730. 


*Mr. Gompers spoke of section 6 as “Labor’s Magna Charta” 
and section 20 as “Labor’s Bill of Rights.” 


LABOR CLAUSES OF CLAYTON ACT 171 


And now that the Supreme Court has shattered 
the foundation upon which labor’s expectations 
were justly or unjustly based, ‘‘absolutely nullify- 
ing,’ as the American Federation of Labor has 
recently reiterated, the original purpose of the 
act, it is proper to inquire whether or not a careful 
and discriminating reading of the labor clauses 
of the Clayton Act justified Mr. Gompers’ extreme 
optimism.°® 

The one thing, above all else, which labor hoped 
to gain under the proposed legislation was (ac- 
cording to Mr. Gompers’ testimony before the 
judiciary committee of the House) a fixed legal 
status; not because laborers felt that the existence 
of the trade union was immediately threatened, 
for Mr. Gompers openly declared that labor suf- 


* See especially Duplex Printing Co. v. Deering, 254 U. S. 443; 
American Steel Foundries v. The Tri-City Central Trades Council, 
257 U. S. 184. See also, United Mine Workers v. Coronado Coal 
Go., 259 U. S. 344. At the convention of the American Federation 
of Labor, held in Portland, Oregon, the executive committee de- 
clared again that the Clayton Act, although originally intended to 
exempt labor organizations, had been so construed by the Supreme 
Court as to be turned against organized labor. The committee 
stated that legislation to rectify this construction of the act 
would be sought. See Federationist for November, 1923. Prior 
to the Supreme Court’s construction of the labor clauses of the 
Clayton Act, we find the following interesting discussions of the 
effect of the act on labor: Davenport, Daniel, “An Analysis of 
the Labor Sections of the Clayton Anti-Trust Bill,” 80 Central 
Law Journal 146 (1915); “Labor is not a Commodity,” 9 New 
Republic 112, Dec. 2, 1916; Witte, Edwin E., “Section Twenty of 
the Clayton Act,” 9 New Republic 243 (1916); Witte, Edwin E., 
“The Clayton Bill and Organized Labor,” 32 Survey 360; “The 
Labor Provisions of the Clayton Act,” 30 Harvard Law Review 
632, (1917); Wm. H. Taft, 39 American Bar Association 371- 
380. See also, House Rept. No. 627, 63d Cong., 2d. Sess.; Senate 
Rept. No. 698, 63rd Cong., 2d Sess; House Rept. No. 613, 62d 
Cong., 2d. Sess. 
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fered no fear that its existence as an organization 
was imperiled under the Wilson administration, 
but because labor was apprehensive concerning 
the probable vindictiveness of future adminis- 
trations. 

“Who can tell,” Mr. Gompers inquires, “what 
may come, what may not the future hold in store 
for us working people . . . ? Wedo not want 
to exist as a matter of suffrance, subject to the 
whims or the chances, or the vindictiveness of any 
administration or administrative officer.”* 

It was after testimony to this effect that Mr. 
Floyd of the judiciary committee put to Mr. Gom- 
pers this question: ‘“What you desire is for us to 
give you a legal status under the law . . . so 
you can carry on this cooperative work on behalf 
of the laborers of the country and of the different 
organizations without being under the ban of 
the existing law?” Gompers’ reply, here, was 
definitely an affirmative. 

In the light of the historical development of the 
law of labor in the United States, such expressions 
of disquietude were exaggerated if not unjusti- 
fied. Indeed, one may search in vain for evidence, 
either at common law or under the Sherman Act, 
supporting the contention that labor as an organ- 
ization was in imminent danger of being out-- 


™ Testimony of Mr. Gompers before the House judiciary com- 
mittee supra, p. 18, 63rd Cong., 2d Sess. 
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lawed.’ The courts early recognized the social ad- 
vantages of labor organizations. They expressly 
declared, moreover, that laborers had not only the 
right to organize for their mutual benefit and pro- 
tection, or for any other legitimate object, but that 
they might also use all lawful means to secure 
these ends. Preceding pages testify that since 
1842 no court of final jurisdiction even so much as 
suggested that a labor organization per se was 
illegal. On the contrary, in practically every case 
in which the courts condemned certain labor ac- 
tivities, special care was taken to point out that 
nothing expressed in the opinion was to be under- 
stood as prejudicing the legality of the labor or- 
ganization in itself. The one conclusion arrived at 
repeatedly was that trade unions are lawful organ- 
izations; that laborers may combine and operate 
for any lawful object whatsoever ; but that they, 
like all other organizations, may neither use un- 
lawful means to maintain their object, nor com- 
bine to secure a malicious or unlawful purpose. 


The trade union, in other words, although mani- | 


festly a lawful organization, is limited in its 
operations by the doctrine of criminal conspiracy.® 


* This opinion was expressed time after time on the floor of 
Congress during the discussion on the Clayton Bill. See Cong. 
Rec., vol. 61, pp. 14018, 12278, 14014, 13918. See also footnotes 
13, and 14, infra. 

° According to the accepted definition of the Supreme Court “A 
conspiracy is a combination of two or more persons by concerted 
action to accomplish a criminal or unlawful purpose or to accom- 
plish some purpose not in itself criminal or unlawful by criminal 
or unlawful means.” Duplex Printing Co. v. Deering, 254 U. S. 
443, 465, citing Pettibone v. U. S., 148 U. S. 197, 203. 


} 


| 
| 


\ 
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Nor did the Sherman Act make any substantial 
changes in the common law of labor. Contrari- 
wise this statute was, in a large measure, merely | 
a restatement of the law as it was known to exist ] 
in the states. 

Curiously enough, this was the state of the law 
when Mr. Gompers was requesting that labor 
organizations be given, in the form of a legisla- 
tive enactment, legal recognition. However, in 
view of Mr. Gompers’ jubilation over the legisla- 
tion, as well as his many specific declarations re- 
garding the efficacy of the enactment, one could 
hardly contend that labor expected nothing more 
than this from the statute.’ A single statement 


‘from the Federationist suffices to demonstrate the 


complacent attitude of laborers towards the effect 
of the act upon future labor activities: 


This law precludes the possibility of any similar suit 
being brought in the federal courts for the exercise of 
normal activities as performed by the Hatters—and thus 
the American Federation of Labor has performed its full 
duties to the Hatters and to all labor in the premises.1! 


May not one well ask, then, what the Clayton 


Act did actually provide? Did it merely declare 
_ the law as it already existed, which would have 


* See, in this connection, an article by Mr. Gompers, entitled “The 
Charter of Industrial Freedom—Labor Provisions of the Clay- 
ton Anti-Trust Law,” 21 Federationist 957. “The labor sections 
of the Clayton Anti-Trust Act,” writes Mr. Gompers, “are a 
great victory for organized labor. In no country in the world is 
there an enunciation of fundamental principles comparable to the 
incisive, virile statement in section 6 

™ Statement of the Executive Council of the American Feder- 
ation of Labor, 22 Federationist 116. 
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amply sufficed to satisfy Mr. Gompers’ request 
for a legislative statement of the legality of labor 
organizations, or did the act, as Mr. Gompers’ 
extravagant acclaim implies, procure for laborers 
exemptions under the anti-trust laws? 

This question was given more consideration on 
the floor of Congress than any other point raised 
in connection with the Clayton bill. The provis- 
ions around which this discussion centered are 
found in sections 6 and 20 of the final enactment. 
The salient language of section 6 reads: 

That the labor of a human being is not a commodity 
or article of commerce. Nothing contained in the anti- 
trust laws shall be construed to forbid the existence and 
operation of labor . . . organizations, instituted for 
mutual help, . . . or to forbid or restrain individual 
members of such organizations from lawfully carrying out 
the legitimate objects thereof; nor shall such organiza- 
tions, or the members thereof, be held or construed to be 


illegal combinations or conspiracies in restraint of trade, 
under the anti-trust laws. 


For laborers, securing the provision that the 
labor of a human being is not a commodity or arti- 
cle of commerce seemed a distinct achievement.?? 
They believed, apparently, that since the Sherman 
Act makes it illegal to restrain trade in articles of 
commerce, the mere declaration that labor is not 
a commodity or article of commerce was tanta- 

“ “Those words, the labor of a human being is not a commodity 
or article of commerce,” writes Mr. Gompers, “are sledge-hammer 
blows to the wrongs and injustice so long inflicted upon the 
workers. This declaration is the industrial magna charta upon 


which the working people will rear their structure of industrial 
freedom.” 21 Federationist 971. 
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mount to a withdrawal of labor’s operations from 
the force of the Sherman Act. In this, however, 
they were in error, because their conclusion obvi- 
ously rested upon a false premise. No court had 
ever held, or even intimated, that the labor of a 
human being was a commodity and, for that rea- 
son, subject to the provisions of the Sherman 
law.** The Supreme Court, for example, in the 
Danbury Hatters’ case, condemned laborers, not 
for refusing to compete in the sale of their labor, 
but for the interference of the United Hatters 
with the free flow of interstate commerce in hats. 
It was the restraint of trade in hats—not in labor > 
—to which the court objected. Nor was Debs 
sent to jail, in 1894, because the court considered 
the laborers, among whom he instigated a strike, 
commodities or articles of commerce, but because 
the things which the railroads were carrying, as 
' well as the railroad cars themselves, were articles 
of commerce, with whose free movement he had 
conspired to interfere. The Sherman Act was, in) 
other words, not directed against any organiza- 
tion as such; its ultimate object was to prevent 
restraints of trade, for Congress recognized “that 
a restraint of trade was in itself inimical to the 
public good no matter what its origin.” 


* This was a fact repeatedly recognized by members of Con- 
gress. Note, for instance, the words of Senator Cummins, Cong. 
Rec., vol. 51, pt. 14, p. 13980; Senator Thomas, Cong. Rec., vol. 
51 pt. 14 p. 14022; Congressman Madden Cong. Rec., vol. 51, pt. 
10, p. 9496; Senator Jones, Cong. Rec., vol. 51, pt. 14, p. 14013- 
14014; Senator Cummins, /bid., p. 13980. See also an interesting 
editorial entitled “Labor is not a Commodity” in 9 New Republic, 
p. 112, Dec. 2, 1916. 
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To declare, moreover, that the anti-trust laws 
shall neither be construed to forbid the existence 
of labor organizations instituted for mutual help, 
nor to prevent them from lawfully carrying out 
their legitimate objects, gave labor little; since the 
mere existence of a trade union and the lawful 
carrying out of its legitimate purposes had never | 
been held by any court to violate the Sherman 
law.** It was only when labor organizations were 
formed for a malicious or illegal object, or when 
they employed illegal or coercive means which 


* That section 6 was nothing more than a legislative declara- 
tion of the law as it had been laid down by the Supreme Court is 
well illustrated by the following quotations from opinions of the 
court : 

“What possible legal or logical connection is there between an 
employee’s membership in a labor organization and the carrying 
on of interstate commerce? Such relation to a labor organiza- 
tion cannot have in itself and in the eye of the law any bearing 
upon the commerce with which the- employee is connected by his 
labor and service. Labor associations, we assume, are organized 
for the general purpose of improving or bettering the conditions 
and conserving the interests of their members as wage-earners— 
an object entirely legitimate and to be commended rather than 
condemned, . . . Surely those associations as labor organiza- 
tions have nothing to do with interstate commerce as such.”— 
Adair v. U. S., 208 U. S. 161, 178. 

“The law . . . recognizes the right of workingmen to unite 
and to invite others to join their ranks, thereby making available 
the strength, influence and power that comes from such associ- 
ations. By virtue of this right, powerful labor unions have been 
organized. But the very fact that it is lawful to form these 
bodies, with multitudes of members, means that they have thereby 
acquired a vast power, in the presence of which individual mem- 
bers may be helpless. This power, when unlawfully used against 
one, cannot be met, except by his purchasing peace at the cost of 
submitting to terms which involve the sacrifice of rights protected 
by the constitution, or by standing on such rights and appealing to 
the preventive powers of a court of equity. When such appeal is 
made, it is the duty of government to protect the one against the 
many as well as the many against the one.”—Gompers v. Bucks 
Stove and Range Co., 221 U. S. 418, 439. 
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actually restrained trade, that they were con- 
demned, and this is not less true under section 6 
of the Clayton Act.*® 
In short, a careful reading of section 6 leads to\ 
the conclusion that this section does no more than | 
solemnly declare to be lawful that which was 
retty generally admitted as legal before the act | 
as passed. But, some one inquires, if this is 
true, why then did Congress embody this section 
in the bill? Was it not in the nature of sur- 
plusage, and worse yet, if this section did not in 
some way extend or enlarge the rights of labor, 
was it not “a piece of deception, a fraud, upon 
those whose interests [it was supposed to fur- 
ther]?’*® These very questions were raised re- 
peatedly on the floor of Congress, and the framers 
of the measure frankly admitted that section 6 
did not purport to enlarge the rights of labor, but 
rather that its purpose, in the words of Senator 
Jones, was “‘to set at rest in an authoritative way 
by legislative enactment . . . this one ques- 
tion, to wit, whether a labor organization is per se 
a combination in violation of the Sherman law, 
and therefore liable to dissolution irrespective of 


“A workman or a combination of laborers,” declared Mr. 
Borah in this same connection, ‘may quit work the incidental 
effect of which may restrain trade, and yet the resulting injury 
is a damage for which there is no remedy; but if men come to- 
gether to restrain trade, for the purpose of preventing commerce 
between the states, there results a restraint of trade which they 
or no one else can do or should be permitted to do.” Cong. Rec., 
vol. 51, pt. 14, p. 13919. See also quotations in footnote above. 

1® Senator McCumber, Cong. Rec., vol. 51, pt. 14, p. 13965. See 
remarks of Mr. Work to the same effect, Cong. Rec., vol. 51, pt. 
12 p. 12278. 
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what it or its members may do.”?” In this, there- 
fore, lay its justification, rather than in the fact 
that the section was a ““Magna Charta’”’ for labor 
in the sense that Mr. Gompers used that phrase, 
or that it extended to laborers any rights which 
they had not possessed heretofore. 


“We wanted,” said Mr. Webb of the judiciary commit- 
tee, “to make it plain that no labor organization . . . 
organized for mutual help . . . should be construed 
to be a combination in restraint of trade or a conspiracy 
under the anti-trust laws. Now I will say frankly 
: that we never intended to make any organiza- 
tions, regardless of what they might do, exempt in every 
respect from the law. I would not vote for any [bill] 
that does do that.”18 


The members of Congress, furthermore, were 
fully conscious of the fact that the section under 
discussion was creating an erroneous impression 
among the great body of laborers, which, if not 


“ Senator Jones, Cong. Rec., vol. 51, pt. 14, p. 14014; “I am in 
favor,” says Senator Borah, “of any measure which is deemed 
essential to protect and shield fully labor unions as such from 
the condemnation of the Sherman anti-trust law or any other law. 
I do not believe that unions are now condemned by that law or 
in anywise prohibited. I do not believe that any well-considered 
decision of the court can be found to that effect. But if there is 
fear that such decision may be had, or if there is belief that any 
court has assumed to go thus far and to say that the organization 
of labor unions is of itself a restraint of trade, then this legisla- 
tion is justified to that extent and I cordially support it to that 
extent.” —Ibid., p. 13924. 

* “There is no license to commit crime. Talk along this line is 
bosh. If a labor organization violates the Sherman law, it will 
be open to prosecution under the Sherman law. But its members 
may not be sent to jail for merely belonging. This may be the 
law now; but doubt has been thrown on the right of men to com- 
bine together for the joint selling of their labor, and it is worth 
while to have the doubt removed.” Quoted by Mr. Carlin, Cong. 
Rec., vol. 51, pt. 10, p. 9565. Compare also the observations of 
Mr. Cummins, Cong. Rec., vol. 51, pt. 14, p. 13980. 
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dispelled, would, in the course of time, prove em- 
barrassing to both Congress and the courts. The 
legislators realized very well how unfortunate it 
was that the proposed legislation should be re- 
garded so complacently by laborers as a grant of 
special exemptions, when, as a matter of fact, 
Congress had no intention whatever of giving 
laborers any sweeping immunities under the anti- 
trust laws.*® It was, therefore, suggested, and 
even urged, that it be “made known,” as Senator 
Borah put it, “what we do not do as well as what 
we propose to do.”’ This was doubtless the con- 
viction which animated Senator Jones of Wash- 
ington to declare: 

I understand that labor is satisfied with this provision, 
and yet it may be that after years of litigation, the decision 
may finally be that Congress meant something entirely 
different from what they expected; and we may find at 
the end of three or four years that instead of accomplish- 
ing something we have done nothing. I think it would be 
better for these organizations if Congress would try to 
make its meaning clear. If Congress intends to provide 
one thing, let us say so; let us do it; and if it intends to 
provide for something else, let us say that and make 
provision for it and thereby do our duty and also protect 
the courts from unjust criticism and aspersion. 


Senator Jones then proceeded to set forth in no 
uncertain terms what he, and in fact the majority 
of Congress, believed to be the effect of section 
6 on labor: 


* See remarks of Senator Clapp, Cong. Rec., vol. 51, pt. 14, p. 
14019; Senator Thomas, Jbid., p. 14021; Senator Work, Jbid., pt. 
12, p. 12279; Senator Thomas, [bid., vol. 51. pt. 10, p. 9544. 
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This proposed section . . . [does not] make acts 

done by some organizations legal which if done by other 
organizations would be illegal. It does not permit [labor] 
organizations to commit acts in undue restraint of trade 
which would be prohibited to other organizations. 
This is not class legislation. . . . In my judgment, 
this provision does not give to labor a single right that it 
does not now possess. This provision simply says, in 
effect, that the existence of labor organizations is not 
unlawful; that their operations for mutual help are legal; 
that the lawful efforts of their members to carry out their 
legitimate objects is [sic] not forbidden; and that such 
organizations are not per se in restraint of trade nor their 
members as such conspirators in restraint of trade. All 
this in my judgment is lawful now.?° 


From the foregoing examination, not only is it 
clear that the effect of the language employed in 
section 6 is merely to declare certain lawful acts 
of labor combinations to be permissible, leaving 
the plain implication that these organizations are 
still subject to the terms of the Sherman law if 
they violate any of its provisions, but it is equally 
clear that if labor leaders had observed the pro- 
ceedings of Congress, while the Clayton bill was 
under discussion, in even the most casual manner, 
they would never have extolled the virtues of 
section 6 to the extent which they did.” The fact 
is that the congressional debates afford ample evi- 
dence to support the conclusion that Congress 
could never have passed a bill containing pro- 


* Cong. Rec., vol. 51, pt. 14, pp. 14012-13-14. 
™ See remarks of Mr. Macdonald, Cong. Rec., vol. 51, pt. 10, p. 
9545; Ibid., Towner, p. 9547; Ibid., Johnson, p. "9549 ; Ibid., Hul- 
ings, p. 9550. 
° 
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visions meriting the encomiums which Mr. Gom- 
pers bestowed upon section 6.7. This section was, 
in truth, a “Magna Charta” in the theoretical 
sense of that phrase—that is, it was a recognition 
and an affirmation of existing rights rather than 
an extension or enlargement of those rights; but 
it was never the “Magna Charta” which Mr. 
_Gompers conceived it to be. Nor did Congress 
intend that it should be. 

From the point of view of laborers, section 20 
of the Clayton Act was scarcely less important 
than the one just examined, since this section was 
the embodiment of those provisions which Mr. 
Gompers styled as ““Labor’s Bill of Rights.” We 
shall first examine the opening paragraph, which 
provides: 


That no restraining order or injunction shall be 
granted by any court of the United States, or a judge or 
the judges thereof, . . . in any case between an em- 
ployer and employees, or between employers and em- 
ployees, or between employees, or between persons em- 
ployed and persons seeking employment, involving, or 
growing out of, a dispute concerning terms or conditions 
of employment, unless necessary to prevent irreparable 


7 Mr. Webb speaks for the members of the judiciary committee 
on this point, Cong. Rec., vol. 51, pt. 10, p. 9567. “We are asked 
by some,” said Mr. Borah, “to declare that the labor unions may 
go further and affirmatively and effectively and with design inter- 
fere with or restrain interstate commerce; that while we condemn 
interests and punish if they restrain trade or monopolize interstate 
commerce, we will except labor unions. This . . . I cannot 
do. I could not support such a measure as a citizen or a Senator, 
and if I were a laboring man I am convinced I would not ask 
for it.” Cong. Rec., vol. 51, pt. 14, p. 13925. See also remarks 
oa Jones to the same effect, Cong. Rec., vol. 51, pt. 14, p. 

17. 
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injury to property, or to a property right, of the party 
making the application, for which injury there is no ade- 
quate remedy at law, and such property or property right 
must be described with particularity in the application, 
which must be in writing and sworn to by the applicant or 
by his agent or attorney. 


In this paragraph Congress singles out a num- 
ber of cases in which the federal courts are denied 
the power, except under specified circumstances, 
to issue an injunction. Precisely what, it may be 
asked, is the nature of the cases in which no re- 
straining order shall be issued? In the first place, 
it is explicitly provided that the case must be one 
either between employers and employees, between 
employees, or between employed and those seek- 
ing employment; and, of course, if a case arose 
in which the parties to the suit were not of the 
character here specified, that fact alone would 
suffice to deny the immunity from the injunctive 
relief which this paragraph provides. But, some 
one inquires, when may the relationship of em- 
ployer and employee be said to exist? Not un- 
naturally, the first point broached by Congress 
in the consideration of this paragraph concerned 
this very question of what constituted the rela- 
tionship of employer and employee within the 
meaning of the bill. Did this relationship cease 
when a strike occurred, so that strikers could not 
enjoy the exemptions herein provided, or was a 
striker still to be regarded as an employee? The 
opinion of the judiciary committee on this point 


13 
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was that the prohibitions against the use of the 
injunctive process covered “the entire field of 
strikes, primary boycott, and everything incident 
to a strike’’; that the relationship of employer and 
employee did not cease when strikers, demand- 
ing better terms and conditions of labor, tempo- 
rarily quit work, and that they are employees until 
their places are filled by other workmen.** 

From this, one may easily conceive how, al- 
though at the beginning of a given suit the 
parties may sustain the relationship of employer 
and employee, this relationship may be terminated 
before the case is decided, as when, for example, 
the strikers lose their affiliation with the concern 
against which the strike is called. Thus, the 
strikers having ceased to be employees of the con- 
cern, the use of the injunction in such a dispute 
is no longer prohibited. Moreover, a suit be- 
tween either of the said parties and an outsider, 
comprehending of course the secondary boycott, 
it is equally good logic to declare, does not fall 
within the class of cases in which the federal 
courts are forbidden to issue an injunction. In 
other words, while this paragraph introduces an 
exception to the power of the federal courts to 
give injunctive relief, the character of the parties 
is clearly specified in those cases in which no re- 
straining order shall issue, and thus a definite 
limitation is placed upon the right to enjoy the 
immunities thereby provided. 


* Cong. Rec., vol. 51, pt. 10, pp. 9654-9655. 
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Furthermore, one will perceive a second limita- 
tion upon the exception, provided under this para- 
graph, in the subject matter of the action. To 
establish an exemption it is expressly required 
that the issue in question shall be of a specified 
kind, to wit, “a dispute concerning terms or con- 
ditions of employment.” This stipulation, also, is 
significant because it further emphasizes the in- 
tention of Congress to exclude “from the excep- 
tion an injunction in favor of a third party not a 
party to the labor fight, who is sought to be drawn 
into it by boycott.’* Clearly, then, the field of 
exception from the injunctive remedy, which the 
federal courts ordinarily afford, is hedged about 
by limitations of a twofold nature: the character 
of the parties to the dispute, and the subject 
matter of the action. 

The provision embodied in this paragraph pro- 
hibiting the use of injunctions in labor cases “un- 
less necessary to prevent irreparable injury to 
property or to a property right” calls for no ex- 
tended comment here, since this is clearly nothing 
more than a legislative declaration of an equity 
doctrine which has always guided the courts in 
issuing injunctions; namely, that injunctions may 
issue only to protect property, and not personal 
rights, and even then only when it can be shown 
that there is no adequate remedy at law. The 
judiciary committee, as a matter of fact, was 


“Taft, Wm. H., 39 American Bar Association Reports, p. 376. 
See generally, pp. 371-380. 
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frank to confess that this provision was “precisely 
in keeping with the better practice” of the courts. 
“In consideration of this question [of injunc- 
tions], declared Mr. Floyd, “we examined the 
decisions” . . . and “‘we [proposed] to write 
®the better practice of the Federal courts into the 
statute as a rule to govern all the courts, and not 
leave it to their discretion to issue injunctions on 
whatever state of fact may suit the fancy of the 
judge.”””° 
The second paragraph of this section, as we are 
presently to observe, invited much more lively dis- 
cussion. It declares: 


No such restraining order or injunction shall prohibit 
any person or persons, whether singly or in concert, from 
terminating any relation of employment, or from ceasing 
to perform any work or labor, or from recommending, 
advising, or persuading others by peaceful means so to 
do; or from attending at any place where any such person 
or persons may lawfully be, for the purpose of peacefully 
obtaining or communicating information, or from peace- 
fully persuading any person to work or to abstain from 
working; or from ceasing to patronize or to employ any 
party to such dispute, or from recommending, advising, 
or persuading others by peaceful and lawful means so to 
do; or from paying or giving to or withholding from, any 
person engaged in such dispute, any strike benefits or 
other moneys or things of value; or from peacefully as- 
sembling in a lawful manner, and for lawful purposes; 
or from doing any act or thing which might lawfully be 
done in the absence of such dispute by any party thereto; 
nor shall any of the acts specified in this paragraph be 
considered or held to be violations of any law of the 
United States. 


> Cong. Rec., vol. 51, pt. 10, p. 9611. See also Senate Reports, 
No. 698, 63rd Cong., 2nd Sess., p. 23, et seq. 
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The language here employed leaves little doubt 
concerning the cases in which the injunction is 
prohibited. Federal courts are forbidden to issue 
injunctions restraining any of the specified acts, 
namely, the strike, the primary boycott, and 
peaceful persuasion. Nor may any of the afore- 
said acts, the section declares, “be considered or 
held to be violations of any law of the United 
States.” The pertinent question is: Do the acts 
just enumerated fall within a class previously 
prosecuted under the Sherman law? In answer 
to this question one writer contends: 


The Danbury Hatters’ case did not rest upon the 
charge that the defendants had ceased to patronize Loewe 
and Company, or had recommended, advised, or per- 
suaded others by peaceful and lawful means so to do 
: acts which are made legal, as far as the federal 
laws are concerned, by section 20 of the Clayton act 

but upon the charge that they conspired to restrain 
interstate commerce. In every other case in which labor 
unions or their members have been prosecuted under the 
Sherman Act, likewise, conspiracy to restrain interstate 
trade or foreign commerce has been the main charge. 
Similarly, in all injunction cases in labor disputes the com- 
plainant’s plea has been that the defendant had entered 
into an unlawful conspiracy.?¢ 


But is this a correct statement of the case? 
We think not. Indeed, in justifying the injunc- 
tion issued in pursuance of the Sherman Act 
against the United Hatters, the Supreme Court 


* Witte, Edwin E., “Section Twenty of the Clayton Act,” 9 
New Republic, 243 (1916); Taft, W. H., Ibid., pp. 376-377. Mr. 
Wickersham on the contrary, holds that if the Clayton act had 
been in force in 1908 the operations of the United Hatters would 
have been lawful, “Labor Legislation in the Clayton Act,” 22 
Fedcrationist 493. 


188 ORGANIZED LABOR AND THE LAW 


used very sweeping language, declaring that the 
act “prohibits any combination whatever to secure 
action which essentially obstructs the free flow of 
commerce between the states.” Then when the 
case came up for the second time the court spoke 
somewhat more definitely and held that the pri- 
mary as well as the secondary boycott and the 
circulation of a list of “unfair dealers” were 
actionable. Moreover, it was with partial refer- 
ence to the broad scope of the injunction allowed 
in this case that Mr. Justice Pitney, in handing 
down the opinion of the court in the first case 
arising under the labor clauses of the Clayton 
Act, said: 

It is settled by these decisions?’ that such a restraint 
[that of commerce among the states] produced by peace- 
able persuasion is as much within the prohibition [of the 
Sherman Act] as one accomplished by force or threats of 
force ; and it is not to be justified by the fact that the par- 
ticipants in the combination or conspiracy may have some 
object beneficial to themselves or their associates which 
possibly they might have been at liberty to pursue in 
absence of the statute.?8 

Mr. Justice Pitney was, apparently, of the 
opinion that section 20 of the Clayton Act pro- 
hibits the issuance of an injunction against the 
primary boycott and peaceful persuasion. Both 
activities, however, according to the interpretation 
given the statute in the Danbury Hatters’ case, 
were enjoinable under the Sherman Act. In so 

Cases referred to are: Loewe v. Lawlor, 235 U. S. 522; East- 


ern States Lumber Dealers’ Association v. U. S., 234 U. S. 600. 
* Duplex Printing Co. v. Deering, 254 U. S. 443. 
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far, therefore, as section 20 places these acts be- 
yond the scope of equity jurisdiction, the Sherman 
Act is amended and the Hatters’ decision over- 
turned. It was doubtless this change in the 
operation of the anti-trust laws that prompted Mr. 
Justice Pitney to declare in the Duplex case: 
This section [sec. 20] imposes an exceptional and 
extraordinary restriction upon the equity powers of the 
courts of the United States and upon the general oper- 
ation of the anti-trust law, a restriction in the nature of a 


special privilege or immunity to a particular class, with 
corresponding detriment to the general public. 


In view of the preceding discussion, and indeed 
in the light of the language employed in the act 
itself, it is clear that this statement is far too 
sweeping.”® 

That this section, however, does not forbid the 
use of injunctions in cases involving the second- 
ary boycott admits of no doubt. In fact none of 
the debates on the Clayton bill is so clearly indi- 
cative of the true intentions of Congress with 
respect to the effect of the bill on labor as are the 
discussions on this point. The chief question at 


” See footnote 30, infra, for citations of the views of Congress 
on this subject and footnote 40, infra, for the opinion of Mr. 
Taft. Mr. Justice Pitney himself retreats from this position a 
little further along in his opinion when he says: “The emphasis 
placed on the words ‘lawful’ and ‘lawfully, ‘peaceful’ and ‘peace- 
fully . . . strongly rebut a legislative intent to confer a gen- 
eral immunity for conduct violative of the anti-trust laws or 
otherwise unlawful.” 254 U. S. 473. It is interesting to note, 
moreover, the, connection in which Mr. Justice Pitney made the 
statement quoted in the text. Pointing out the far-reaching im- 
portance of section 20 by reason of the fact, as he contended, that 
it granted special privileges to labor, he was arguing for a guarded, 
not to say narrow, construction of its provisions. 
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issue was, whether the language employed in sec- 
tion 20 legalized the secondary boycott. Mr. 
Volstead was particularly apprehensive lest the 
coercive boycott be thereby legalized, and for that 
reason he desired to submit an amendment which 
would expressly exclude this type of union activ- 
ity from the operation of this section.*® “Can 
there be any doubt,” Mr. Volstead inquired, that 
“this [sec. 20] is intended or does, in fact, legal- 
ize the secondary boycott?” Mr. Webb minced 
no words in answering this question but declared 
very frankly: “If this section did legalize the 
secondary boycott, there would not be a man to 
vote for it.” 


°°'Mr. Webb, (speaking for the judiciary committee): “I will 
say frankly to my friend when this section was drawn it was 
drawn with the careful purpose not to legalize the secondary boy- 
cott, and we do not think it does. There may be a difference of 
opinion about it, but it is the opinion of the committee that it 
does not legalize the secondary boycott and is not intended to do 
so. It does legalize the primary boycott; it does legalize the 
strike; it does legalize persuading others to strike, to quit work, 
and the other acts mentioned in Section 18 [20], but we did not 
intend, I will say frankly, to legalize the secondary boycott. .. . 
The language . . . does not authorize the secondary boycott 
and [it would not be tortured into any such meaning]. While it 
does authorize persons to cease to patronize that same party to 
the dispute, and to recommend to others to cease to patronize that 
same party to the dispute, that is not a secondary boycott. I may 
say again . . . and I speak for, I believe, practically every 
member of the judiciary committee . . . that if this section 
did legalize the secondary boycott there would not be a man to 
vote for it. It is not the purpose of the committee to authorize it, 
and I do not think any person in this House wants to do it. We 
confine boycotting to the parties to the dispute, allowing parties to 
cease to patronize that party and to ask others to cease to patronize 
the party to the dispute.” Cong. Rec., vol. 51, pt. 10, pp. 9652- 
9653, 9658. Cf. also, Cong. Rec., vol. 51, pt. 15, p. 14609; Jbid., 
pt. 10, pp. 9611, 9652. This view moreover is expressed by Mr. 
Justice Pitney in the Duplex case, quoted in footnote 29, supra. 
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Read in the light of the congressional debates, 
therefore, the net result of the provisions of sec- 
tion 20, while somewhat more favorable to labor 
than those contained in section 6, is not a grant of 
general immunity from equity jurisdiction, and 
we need no better authority to support this con- 
tention than the judiciary committee’s own frank 
admission. It is interesting to note, moreover, 
that Congress nullified, with painstaking care, 
any extraordinary exemptions which labor might 
have otherwise enjoyed under these provisions by 
annexing the qualifying words “peacefully” and 
“lawfully,” or “peaceful” and “lawful.” By a 
discriminating use of these words Congress made 
doubly sure that no sweeping immunity for con- 
duct violative of the anti-trust laws should be 
granted. In other words, from the point of view 
of labor, “the vice of section 18 [20], as Con- 
gressman Madden aptly expressed it, “is that it 
gives [although very grudgingly] with one hand 
and takes away with the other.’’*? 

In view of the foregoing examination, the fact 
that labor leaders should have been led to treasure 
sections 6 and 20 of the Clayton Act is most extra- 
ordinary. To Mr. Gompers, indeed, merely the 


** Continuing, Mr. Madden declared: “Sections 15 and 18 [Sec- 
tion 20 of the final enactment] are not mere ‘gold bricks.’ They 
are gold bricks containing dynamite. . . . None of the acts 
specified in [Section 20] ever were held unlawful per se; and 
after the care taken to annex to them the qualifying words ‘peace- 
fully’ and ‘lawfully,’ etc., how would it be possible for a court to 
now hold them unlawful per se?” Cong. Rec., vol. 51, pt. 10, p. 


192 ORGANIZED LABOR AND THE LAW 


sections just examined comprised “the most com- 
prehensive and most fundamental legislation in 
behalf of human liberty that has ever been en- 
acted anywhere in the world”; while to Congress 
they were nothing of the sort. Section 6, it is 
true, confirms the legality of the existence of 
trade unions, and that is what labor was demand- 
ing; but this provision does not carry the sig- 
nificance which Mr. Gompers’ acclaim implies, 
because no court of final jurisdiction had ever 
held that the mere existence of the trade union 
violated the Sherman Act. In fact when this 
section was presented to Congress it was spe- 
cifically recognized as not changing the existing 
law of labor, but, some one interjected: ‘doubt 
has been thrown on the right of men to combine 
together . . . and it is worth while to have the 
doubt removed.” 

Moreover, labor’s purpose to have certain limi- 
tations placed upon the use of injunctions in labor 
disputes met with hardly better success. Our 
examination of section 20, which dealt with the 
substantive law on this subject, shows that the 
judiciary committee “in preparing this injunction 
bill [as in practically all of this legislation] made 
an effort to follow the better line of decisions of 
the federal courts.’°” Indeed, rather than to 
deny what laborers have erroneously styled ‘Gov- 
ernment by Injunction’ the Clayton Act clearly 
confirms the jurisdiction of the equity courts in 


2 Cong. Rec., vol. 51, pt. 10, p. 9611. 
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the cases specified and sanctions the two princi- 
ples of equity procedure against which labor ha 
most vigorously protested; namely, that injunc 
tions may issue to forbid acts which are crimes] 
and that an equity court may invoke its jurisdic 
tion to protect “property rights” as well as prop- 
erty of a tangible character.** The test of equity 
jurisdiction laid down by this statute is not con- 
cerned with the question of whether the acts 
producing the injury are in the nature of crimes, 
or whether irreparable damages to tangible prop- 
erty only are threatened, but rather whether, in 
point of fact, an injunction is necessary to protect 
property or property right from irreparable dam- 
age. By the use of the term “property right” 
Congress unquestionably intended that the sah 
of a man to do business should be entitled to the 
protection of the equity courts.** 

Therefore, even from the point of view of the 
language of the act, it is almost unbelievable that 
there should have been so wide a discrepancy be- 
tween what labor evidently thought it got under 
the legislation, and what Congress intended and 
did actually provide. And yet the reason why 
labor leaders held such an erroneous concep- 
tion of the effect of the statute on labor activi- 
ties does not appear difficult to supply. The truth 
is that ever since the Supreme Court’s application 

% See sections 21 and 22; Taft, W. H., 49 American Bar Asso- 


ciation 379, 380. 
* Truax v. Corrigan, 258 U.S. 312 (1921). 
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of the Sherman Act to the operations of organized 
labor, which to labor leaders was tantamount to 
placing the labor of a human being “in the same 
category with the greedy, conscienceless trusts,” 
Mr. Gompers had availed himself of every oppor- 
tunity to denounce the decision and express his 
belief that the right of unions to exist was not 
only threatened thereby but seriously imperiled. 
He continued to reiterate this view of the law 
until, by 1914, not only had the great body of 
laborers accepted his opinion, but doubtless Mr. 
Gompers himself had become convinced that the 
trade union as an organization was in great 
danger of being dissolved. 

Herein, then, is to be found, in a large measure, 
ithe secret of labor’s exaggeration of the efficacy 
of the Clayton Act. If one assumes, as Mr. 
Gompers apparently believed, that labor unions 
in 1914 were actually in danger of being dis- 
solved as combinations in restraint of trade, it is 
perfectly easy to understand how the Executive 
Council of the American Federation of Labor 
could “proclaim as one of the great legislative 
declarations of all ages this sentence in the Clay- 
ton Anti-Trust Act: “The labor of a human being 
is not a commodity or article of commerce.”** On 
the other hand, when one recognizes, as Congress 
did, that no court had ever regarded the labor of 
a human being as a commodity within the mean- 
ing of the anti-trust laws, it is just as easy to 


3522 American Federationist 665 (1915). 


LABOR CLAUSES OF CLAYTON ACT 195 


understand how the judiciary committee could 
say of the Clayton bill: “The bill does not 
interfere with the Anti-Trust Act at all.’’° 

There is yet another and perhaps more cogent 
reason why laborers overestimated the signifi- 
cance of the Clayton Act: “The bill,’ in the 
words of the majority report of the House judi- 
ciary committee, “leaves the law of conspiracy 
untouched.”** The great confusion which has 
always surrounded, even among lawyers, the 
common-law doctrine of criminal conspiracy is 
patent, so it is not surprising that laborers should / 
have failed to evaluate aright a statute which 
embodied this very doctrine. The provisions 
which declare, in effect, that the anti-trust laws 
shall not be construed to forbid labor combina- 
tions from lawfully carrying out their legitimate | 
objects, clearly does nothing more nor less than 
place upon the efforts of laborers the same limita- 
tion as the common law imposes on the basis of the | 
conspiracy doctrine. 

The fact that the Clayton Act leaves unre- 
moved the stumbling block which has always 
hindered labor in functioning as an organization 
in this country can hardly be overemphasized. 
Here the efforts of Congress to deal with the 
labor problem stand in striking contrast with the 
legislative policy of England Sot labor. 


* 63d Cong. 2d Sess., Senate Reports, No. 698, p 

* Cong. Rec., vol. 51, pt. 14, p. 14017-18, 63d Cae 2d Sess. ; 
32 Survey 360; 80 Central Law Journal ‘46; 30 Harvard Law 
Review 636. 
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eri) Parliament began its repudiation of the con- 
spiracy doctrine, so far as labor was concerned, in 
1871, and in 1875 the criminal aspect of this doc- 
trine was completely rejected. Congress, on the 
contrary, followed an entirely different policy. 
It would recognize the right of laborers to organ- 
ize and make it possible for them to procure 
reasonable wages, and so forth, but the principle 
against class legislation would not permit it to 
give to laborers, or to any other particular class, 
special exemptions under the anti-trust laws. 
Thus, when Congress came to consider the doc- 
*trine of conspiracy, it not unnaturally declined, . 
in spite of the English practice to the contrary, to - 
draw any distinction between two kinds of con- 
fic Seg In speaking on this point and lament- 
ing the fact that Congress would not grant to 
laborers this important concession, Mr. Hughes 
of New Jersey said: “I would like to have seen 
Congress pass an act reading something like this: 
That an act done in pursuance of an agreement or 
combination by two or more persons shall, if done in con- 
templation or furtherance of a trade dispute, not be action- 


able unless the act, if done without any such agreement or 
combination, would be actionable. 


This, it will be recognized, is virtually the same 
language that was used in the parliamentary act 
of 1875. “There is nothing in this bill,” Mr. 
Hughes continued, “which goes so far as that. 

This legislation falls far short, in a Fed- 
eral way, of what the British Parliament granted 
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to its workingmen.’’** So it does, and, as Mr. 
Hughes’ words suggest, the chief reason for it is 
that Congress declined to grant labor special ex- 
emption from the doctrine of conspiracy. Under 
this doctrine, as already pointed out, the combin- 
ing to do acts which are otherwise lawful has 
often been held to be an unlawful conspiracy, so 
the fact that a conspiracy is still outlawed under 
the Clayton Act means simply this: The acts 
enumerated in section 20 are not unlawful, but 
the combining to do these acts is unlawful and 
may be enjoined on the ground of conspiracy, 
when the intent is to injure an employer or non 
union workman, or when violent or unlawf 
means are employed. Thus, it is unquestionably 
true that the failure of labor leaders to grasp the 
nature of the conspiracy doctrine goes far toward 
explaining the notions which they held regarding 
the effect of the Clayton Act. 

It must not be understood, however, that the 
Clayton Act did nothing more than this for labor. 
According to Senator Cummins, the act was | 
framed especially to prevent a repetition of any 
such redress as was allowed in the Hatters’ case. 
However, the act is significant for other reasons. 
Apart from the change in the substantive law of \ 
labor already noted, it contains several sections 
regarding matters of procedure, with reference | 
especially to the injunction, which should prove 
vitally important to labor. Section 17 provides, 

% Cong. Rec., vol. 51, pt. 14, p. 13972. 
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for instance, that when a restraining order is 
granted without notice, a hearing must be given 
within ten days thereafter; section 18 requires 
that the applicant for an injunction shall furnish 
bond in such sum as the court may demand; and 
in section 19 Congress seeks to set at rest what is 
clearly the most formidable objection which has 
yet been directed against the use of injunctions 
in labor disputes, namely, the vague and uncertain 
phraseology in which the order itself is usually 
couched. Under this section it is expressly re- 
quired that the restraining order be specific in its 
terms, that it shall be binding only upon those who 
are parties to the suit and those acting in concert 
with them; and, in any case, before the parties 
can be affected by the court’s order they must 
have received actual notice of the same. Mr. 
Floyd of the judiciary committee clearly set forth 
the evil which this section was designed to 
remedy, when he declared: 

We prohibit [by this section] what is known as the 
blanket injunction. Courts have issued injunctions 
against parties without naming them and so a man might 
be in California and violate an order of the court in New 
York, and not know it, and be brought into the court for 
contempt in violating the order. The main purpose of 
this is to prevent what is commonly known as the blanket 
injunction.?9 

There is yet another section to be considered, 
in connection with the rules of procedure fur- 
nished the federal courts under this statute, 


* Cong. Rec., vol. 51, pt. 10, p. 9611. 
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which may doubtless be regarded as the most sig- 
nificant change in equity procedure provided by 
the Clayton Act. Sections 22 and 24 provide that 
“in all cases within the purview of this act” 
excepting those which relate to contempts com- 
mitted in the presence of the court and those in 
which the United States is a party, “trial may be \ 
by the court, or upon demand of the accused, by, 
a jerye" 

From time immemorial the power of the court 
to punish for disobedience of its orders has been 
recognized, and, in consideration of this fact, 
there was considerable doubt as to the effect of 
this provision.*° It seemed to threaten the de- 
struction of judicial independence as well as the 
denial to judges of the power effectively to en- 
force obedience to their orders. Moreover, in 
view of the Supreme Court’s express declarations 
upon the inherent power of the court to punish for 
contempt, the constitutionality of the provision 
was, at least, questionable. On this very point the 
court had said in the Debs case: 


“Mr. Taft reads this section as merely “declaratory of what 
was always the best equity practice,’ and does not even suggest 
a possibility of its unconstitutionality. 39 American Bar Asso- 
ciation Reports 379. The report of the Judiciary Committee of 
the House suggests that trial by jury is mandatory: “The trial is 
by the Court (1) in case no jury be demanded by the accused, (2) 
if the contempt be in the presence of the Court or so near thereto 
as to obstruct the administration of justice, or (3) if the con- 
tempt be charged to be in disobedience of any lawful writ, pro- 
cess, order, rule, decree, or command entered in any suit or action 
brought or prosecuted in the name of or on behalf of the United 
States. In other cases the trial is to be by jury.” House Rept., 
No. 613, 62d Cong., 2d. Sess. Italics are by the author. 
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The power of the court to make an order carries with 
it the equal power to punish for a disobedience of that 
order. . . . In order that a court may compel obedi- 
ence to its orders, it must have the right to inquire whether 
there has been any disobedience thereof. To submit the 
question of disobedience to another tribunal, be it a jury 
or another court, would operate to deprive the proceeding 
of half its efficiency (158 U. S. 564). 

The court spoke no less emphatically when it 
said, in the Bucks Stove and Range case: 

The power of the court to punish for contempt is a 
necessary and integral part of the independence of the 
judiciary, and is absolutely essential to the performance 
of the duties imposed upon them by law. Without it they 
are mere boards of arbitration, whose judgments and 
decrees would be only advisory (221 U. S. 418). 

That the power to punish for contempt is in- 
herent in all courts may thus be regarded as 
established law. For this reason the recent ruling 
of the Supreme Court, reversing the decision of 
a lower court and upholding section 22 of the 
Clayton Act, may come as an agreeable surprise 
to labor.*?. The provision for a jury trial upon 
demand is not permissive but mandatory. “To 
hold otherwise,” the court held, “would be to 
subvert the plain intent and good sense of the 
statute.” 

This decision, however, is not so sweeping as 
it might appear at first glance. The attribute that 
inheres in the power of the court to punish for 


1 Sections 21 and 22, authorizing the defendant in contempt 
cases to demand a trial by jury, had previously been declared 
unconstitutional by a federal court (Jn re Atchison, 284 Fed. 604), 
as a legislative encroachment upon the independence of the judi- 
ciary. See also Michaelson v. U. S., 291 Fed. 940; 36 Harvard 
Law Review 1012. 
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contempt is still in force. It is inseparable from 
judicial authority and “can neither be abrogated’ 
nor rendered practically inoperative. That judi- 
cial power may be regulated within limits not pre- 
cisely defined may not be doubted. The statute 
now under review,” the court held, “is of the 
latter character. It is of narrow scope, dealing 
with the single class where the act or thing con- 
stituting the contempt is also a crime in the ordi- 
nary sense. It does not interfere with the power 
to deal summarily with contempts committed in 
the presence of the court, or so near thereto as to 
obstruct the administration of justice, and is, in 
express terms, carefully limited to the cases of 
contempt [criminal] specifically defined. Neither 
do we think it purports to reach cases of failure 
or refusal to comply affirmatively with a decree— 
that is, to do something which a decree commands. 

If the reach of the statute,” the court con- 
cludes, “had extended to the cases which are 
excluded, a different and more serious question 
would arise.”’*? 

To conclude this examination of the labor 
clauses embodied in the Clayton Act, the most 
striking fact to be noted is not (as labor con- 
tended) that the act made radical changes in the 
substantive law of labor, but rather that these 


* Michaelson v. U. S., decided Oct. 20, 1924. Since this case 
does not concern the Clayton Act in its broader aspects, it is 
desirable to consider it in this connection. Recently an elaborate 
and scholarly study has been made of this whole subject: Frank- 
furter, Felix and Landis, James M., “Power of Congress over 
Procedure in Criminal Contempt,” etc., 37 Harvard Law Review, 
1010 (1924). 
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\\ clauses are in no small degree “declaratory of 
what would be law without the statute.” This, 
however, is not to say that the act was entirely 
futile. The necessity for the legislation, accord- 
ing to the judiciary committee, “arises out of the 
divergent views which courts have expressed 
on the subject [of labor] and the difference be- 
tween courts in the application of recognized 
rules.”** Certainly, the mere fact that the act 
removes these uncertainties in the law is a note- 
worthy gain for labor. Nor is this all. In view 
of the laxity with which the courts had issued 
injunctions in labor disputes, those provisions 
which specifically prescribe the rules by which 
federal courts of equity shall henceforth be 
guided are admirable, and should do much toward 
removing the chief objection to the use of in- 
junctions in labor disputes. These, then, are 

Spee conclusions which a careful reading of the 
statute dictates. We now proceed to consider the 
interpretation of the statute by the Supreme 
Court.** 


* Senate Reports, No. 698, p. 25, 63d Cong., 2d. Sess. 

“In commenting upon the effect of the Clayton Act on labor, 
Mr. Wm. H. Taft said in 1915: “The changes from existing 
law [which these provisions] make are not broadly radical and 
most of them are declaratory merely of what would be law with- 
out the statute. This is a useful statute in definitely regulating 
procedure in injunctions and in express definition of what may be 
done in labor disputes. But what I fear is that when the statute 
is construed by the courts it will keep the promise of labor leaders 
to the ear and break it to the hope of the ranks of labor.’ 39 
American Bar Association Reports 380. Italics by the author. 
This statement, coming as it does from one who was to have the 
final construction of the Clayton Act largely in his own hands, 
is noteworthy and significant. 


CHAPTER XT 


LABOR CLAUSES OF THE CLAYTON ACT 
INTERPRETED BY THE SUPREME COURT 


RIOR to the enactment of the Clayton Act, 

the dispute which was to furnish the Supreme 
Court with its first opportunity to pass upon the 
effect of the labor clauses had already begun. 
This was the now famous Duplex Printing Com- ' 
pany case,’ the facts of which may be briefly 
stated as follows: 

There are in the United States only four manu- 
facturers of printing presses, all in active com- 
petition. Between 1903 and 1913 the Machinists’ 
Union had induced three of them to recognize the 
union and to comply with the union require- 
ments. The Duplex Company, however, with- 
stood the appeals of the union, refusing to 
recognize it or to introduce the eight-hour day. 
Subsequently, two of the manufacturers who had 
consented to union conditions notified the union 
that owing to the exigencies of competition they 


1 Duplex Printing Company v. Deering, 254 U. S. 349. For in- 
teresting comments on this case, see F. B. Sayre, “The Clayton Act 
Construed,” 45 Survey, 597; “The Secondary Boycott,” 4 Weekly 
Review, 46; 34 Harvard Law Review, 880; “The ‘Law’ and Labor,” 
25 New Republic, 245, and letters written by Mr. W. D. Chase and 
Professor F. H. Dixon, defending the court’s decision, p. 376. 
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would be obliged to terminate their agreement 
unless the Duplex Company could be induced to 
raise its standards of labor. In view of this con- 
tingency, and with the purpose of compelling the 
Duplex Company to unionize its factory, the local 
association of the Machinists’ Union called a 
strike against the Duplex factory in Battle Creek, 
Michigan. The strike order was of no avail. 
Only eleven union machinists quit work, and con- 
sequently the Duplex Company’s business was 
not materially interfered with. Pursuant to the 
strike order, however, the representatives of the 
International Machinists’ Association instituted 
extensive boycotting operations against Duplex 
products in and around the city of New York, 
threatening the customers of the Duplex Com- 
pany, intimidating the trucking companies which 
carried the presses, as well as refusing to set up 
Duplex presses. Thereupon the Duplex Com- 
pany brought action against the representatives 
of the International Machinists’ Union, seeking 
an injunction to restrain the members of the 
union from boycotting their business. 

These acts were obviously not very dissimilar to 
the conduct held in the Hatters’ case to be:an 
unlawful restraint of trade. So the interesting 
question here presented concerned the effect of 
the Clayton Act on the legal status of labor as 
established under the anti-trust laws. More 
specifically, did the Clayton Act legalize the 
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secondary boycott, and thus deny to the Duplex 
Company the right to injunctive relief against 
the acts of the defendants? 

Mr. Justice Pitney, who spoke for the court, 
appreciated, apparently, the importance of the 
point at issue. Examining both sections 6 and 20 
for the purpose of determining the nature of the 
cases in which the federal courts were denied 
equity jurisdiction, he observed that in order to 
enjoy the immunity provided under section 6 the 
parties to the dispute must be of the character 
specified; namely, employer and employees, or 
persons employed and those seeking employment. 
Here the defendants, Mr. Justice Pitney declared, 
stood in no such relationship to the plaintiff, either 
“past, present, or prospective. . . . None of 
the defendants is or ever was an employee of the 
complainant; they therefore had no right to make 
that dispute their own, and proceed to instigate 
sympathetic strikes, picketing and boycotting 
against employers wholly unconnected with the 
complainant’s factory.” 

Furthermore, the qualifying words, “terms or 
conditions of the employment” were regarded as 
significant. “Congress,” the court contended, 
“had in mind particular industrial controversies, 
not general class war. “Terms or conditions of 
employment’ are the only grounds of dispute 
recognized as adequate to bring into play the ex- 
emptions ; and it would do violence to the guarded 


te 
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language employed were the exemption extended 
beyond the parties affected in a proximate sub- 
stantial, not merely a sentimental or sympathetic, 
sense by the cause of dispute.” 

In so far as section 6 was concerned, therefore, 
the plaintiffs were unquestionably entitled to an 
injunction, since the dispute did not fall within 
the class of cases in which the power of the fed- 
eral courts to issue restraining orders was denied. 
This was not a case between employer and em- 
ployees as required by section 6;* nor was it a 

““N4 dispute involving or growing out of terms or 
conditions of employment. 

But there was a much more cogent reason why 
the complainants were entitled to an injunction 
against the acts of the defendants: the business 
of manufacturing printing presses and disposing 
of them in interstate commerce is a property right 
entitled to protection by the courts of equity. 
Moreover, the conduct of the defendants, inter- 
fering with the plaintiff’s property right, was-in _ 
the nature of a secondary boycott, which sas | 
clearly not legalized by the Clayton Act. In sup- }/ 
port of this contention the court could find ample 
evidence in the congressional debates, but it pre- 
ferred rather to rest its decision on the House and 


* But compare this view with the opinion of Mr. Justice Brandeis, 
infra. Justice Brandeis is clearly more nearly in accord with the 
ideals of trade unionism. 
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Senate reports on the bill. Referring especially to 
the words of Mr. Webb, who was spokesman for 
the House judiciary committee, the court said: 


It was the opinion of the Committee that [the bill] did 
not legalize the secondary boycott, it was not their purpose 
to authorize such a boycott; not a member of the com- 
mittee would vote to do so.? 


Furthermore, the court argued, “the emphasis 
placed on the words ‘lawful’ and ‘lawfully’, ‘peace- 
fal andy peacerully:))))).:)))) fin, section’ 20] 
strongly rebuts a legislative intent to confer a 
general immunity for conduct violative of the 
Anti-Trust laws.” The purpose of the combina- 
tion here involved, the court continued, was not 
merely to refrain from dealing with the plaintiff 


*Tn view of Chief Justice Taft’s decision in the case of Truaxr 
v. Corrigan, 257 U. S. 312 (1922), in which an Arizona statute, 
containing a section very similar to sections 6 and 205. was declared 
unconstitutional as contravening the “due process” clause of the 
14th Amendment, it is very probable that a provision legalizing 
the secondary boycott would be declared unconstitutional as a 
violation of the Sth Amendment. Speaking on the power of the 
state to limit the use of injunctions in labor disputes, the Chief 
Justice said: “It is true that no one has a vested right in any 
particular rule of common law, but it is also true that the legisla- 
tive power of a state can only be executed in subordination to the 
fundamental principles of right and:justice which the guaranty of 
due process in the 14th Amendment is intended to preserve, and 
that a purely arbitrary or capricious exercise of that power 
whereby a wrongful and highly injurious invasion of property 
rights, as here, is practically sanctioned and the owner stripped 
of all real remedy, is wholly at variance with those principles.” 

The argument of Chief Justice Taft may be reduced to this 
proposition. There is a minimum of protection to which an 
owner of property is entitled, and of which he may not be de- 
prived without an invasion of those fundamental rights guaran- 
teed to him by the due process clause of the 14th Amendment. 
Could not a like argument be advanced under the 5th Amendment 
to deny the constitutionality of an act of Congress forbidding to 
the federal courts of equity the power to enjoin secondary 
boycotts ? 
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or peacefully to advise or persuade the plaintiff’s 
customers to refrain from dealing with it [pri- 
mary boycott], “but to exercise coercive pressure 
upon such customers, actual or prospective, in 
order to cause them to withhold or withdraw 
patronage from plaintiff through fear of loss to 
themselves should they deal with it.” 

Mr. Justice Brandeis, who spoke the opinion 
of the minority, approached the question at issue 
from an entirely different angle. Without deal- 
ing specifically with the legality of the boycott 
-in question, he insisted that section 20 had the 
effect of legalizing this type of union activity. 
“Congress,” he said, ‘““did not [as contended by the 
majority opinion] restrict the provision to em- 
ployers and workingmen in their employ. By in- 
cluding ‘employers and employees,’ and ‘persons 
employed and persons seeking employment’, it 
showed that it was not aiming merely at a legal 
relationship between a specific employer and his 
employee.” The very fact that workmen are 
members of a union, Justice Brandeis believes, is 
sufficient in itself to make them parties to every 
dispute in which the power of the union is in- 
volved. Holding this view, it need hardly be 
suggested that Justice Brandeis’ notion of a sec- 
ondary boycott is quite different from that 
announced by Justice Pitney. 

In this fashion, the minority opinion reaches a 
different conclusion on the essential point at issue. 
Whether the acts of the defendants constituted a 
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secondary boycott, which was clearly the point to 
be decided, did not turn entirely, as Mr. Justice 
Brandeis apparently believed, upon the nature of 
the relationship existing between the plaintiffs 
and defendants. According to the majority opin- 
ion, and, indeed, from the point of view of pre- 
cedent,* the acts of the defendants constituted a 
secondary boycott because they were performed 
in an attempt to damage the plaintiff’s business by 
threatening his customers with boycott if they 
did not refrain from dealing with him. It was, 
in other words, the secondary acts of interference 
with the business of the plaintiffs customers 
which Mr. Justice Pitney objected to particularly, 
for he said: ‘To instigate a sympathetic strike in 
aid of a secondary boycott cannot be deemed 
‘peaceful’ and ‘lawful’ persuasion.” Indeed, one 
might concede Mr. Justice Brandeis’ chief con- 
tention—that is, the solidarity of interest of all 
employees who are members of a particular union 
—and yet conceivably conclude that the acts ot 
the defendants constituted a secondary boycott, 
and as such were subject to the injunctive process 
under the Clayton Act. 

Mr. Justice Brandeis’ refusal to grapple with 
the legality of the secondary boycott is character- 
istic of his opinion as a whole. In fact a reading 
of his argument gives one the impression that he 
was more concerned with what he thought the 


*See statement of Mr. Justice Lamar in the Bucks Stove and 
Range case (221 U. S., 418, 437), regarding what constitutes a 
boycott that may be enjoined. 
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Clayton Act ought to mean as a matter of public 
policy rather than with what Congress intended.*® 
He says, for instance: 

The statute was the fruit of unceasing agitation, which 
extended over more than twenty years and was designed 
to equalize before the law the position of workingmen and 
employer as industrial combatants. . . . By 1914 the 
ideas of the advocates of legislation had fairly crystalized 
upon the manner in which the inequality and uncertainty 
of the law should be removed. It was to be done by ex- 
pressly legalizing certain acts regardless of the effects 
produced by them upon other persons. 


All this is true enough, but the mere fact that 
the advocates of the legislation had clearly in 
mind the form which the legislation was to take 
hardly justifies the conclusion that Congress en- 
acted into law that which its supporters thought 
ought to be law. Indeed labor’s purpose “‘to legal- 
ize certain acts regardless of the effects produced 
by them upon other persons,” is exactly what 
leading members of Congress declared there was 
no intention to accomplish. 

The Duplex case is important because it sets in\ 
bold relief the fact that although the Clayton Act | 
does introduce an exception to the power of the / 
federal courts of equity to give injunctive. relief, 


° Mr. Justice Brandeis refers, for instance, to the ideas that were 
“presented to the committees which reported the Clayton Act,” 
rather than to what the committees themselves reported to Congress. 
In footnotes, rather than quote the opinions of the committees on 
the effect of the ‘bill, he quotes the statements of persons who ap- 
peared at the hearings before the committees. Particularly note- 
worthy is an opinion which he quotes from a commission on indus- 
trial relations (1915) regarding what ought to be the policy 
pursued with respect to labor disputes. 
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i eID: ; \A 

the field of this exception is circumscribed by 4 
limitations of a very definite character. Subject | 
to these specific limitations, an injunction may 
issue whenever necessary to prevent irreparable 
injury to property right. These immunities are 
applicable only when the parties to the suit are of 
the character specified, and the subject matter is 
of the nature designated. Finally, the acts enu- 
merated in section 20 against which no restrain- 
ing order shall issue do not include the secondary 
boycott. Mr. Justice Pitney summarized the true 
purport of the act when he said: 

This act “assumes the normal objects of a labor organ- 
ization to be legitimate, and declares that nothing in the 
Anti-Trust laws shall be construed to forbid the existence 
and operation of such organizations. . . . But there 
is nothing [in the act] to exempt such an organization or 
its members from accountability where it or they depart 
from its normal and legitimate objects, and engage in an 
actual combination or conspiracy in restraint of trade.” 

In spite of the Clayton Act, therefore, the doc- 
trine of criminal conspiracy still places a most 
important limitation upon the efforts of labor 
combinations. The effect of this doctrine under 
federal law, the court sets forth as follows: 

If the purpose [of the combination] be unlawful it may 
not be carried out even by means that otherwise would be 
legal ; and, although the purpose be lawful, it may not be 
carried out by criminal or unlawful means. 

Almost coincident with the dispute culminating 
in the Duplex case, a controversy arose between 
the American Steel Foundries, a New fers} 
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_corporation operating in Illinois, and the Tri-City 
Central Trades Council.* The dispute grew out of 
a matter of wages. There had been a slight re- 
duction in the rate of wages, and the Tri-City 
Council, proposing to have the original scale of 
wages restored, appointed a committee to confer 
with the manager of the company. Labor’s 
efforts were entirely unsuccessful. The manager 
told the committee that he ran an open shop, that 
he did not recognize the union, but would enter- 
tain any complaints which an individual employee 
might present. Negotiations having failed, the 
council called a strike against the company’s plant 
and, following the strike, a picket line was es- 
tablished upon streets leading to the plant. A 
restraining order was issued against acts of 
picketing accompanied by violence and intimida- 
tion, within the vicinity of the plaintiff’s business. 
On a writ of certiorari the case came before the 
Supreme Court and was decided by a vote of eight 
to one. The majority opinion, delivered by Chief 
Justice Taft, is all the more interesting because 
Mr. Taft had announced in no uncertain terms 
as early as 1915 his view of the effect of the 


Clayton Act on labor.‘ After outlining the facts, 


of the case, and concluding that the defendants 


employed violent methods in such a way as to | 


render the attitude of the picketers continu- 


®* American Steel Foundries v. Tri-City Central Trades Council, 
257 U. S. 184 (1921). 
*39 American Bar Association Reports, 371-380. 
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ously threatening, the Chief Justice presented the 
main question at issue: Did section 20 of the 
Clayton Act forbid to the federal equity courts the 
authority to enjoin picketing? 

The prohibitions of section 20 pertinent to a 
consideration of this question deny the right to 
an injunction against the following acts: recom- 
mending, advising, or persuading others by peace- 
ful means to cease employment and labor; attend- 
ing at any place where such person or persons 
may lawfully be for the purpose of peacefully 
obtaining or communicating information, or 
peacefully persuading any person to work or to 
abstain from working. The acts of the defend- 
ants in this case, said the Chief Justice, clearly 
could not be designated as “peaceful” and “law- 
ful” within the meaning of section 20. “It is idle 
to talk of peaceful picketing [under the circum- 
stances disclosed in this case]. The numbers of\ 
the pickets in the groups constituted intimida- 
tion. The name ‘picket’ indicated a militant 
purpose, inconsistent with peaceful persuasion. 
The crowds they drew made passage of employees 
to and from the place of work, one of running 
the gauntlet. Persuasion or communication at- 
tempted in such a presence and under such condi- 
tions was anything but peaceable and lawful.” 
“Picketing thus instituted,” the court concluded, 
“is unlawful and cannot be peaceable and may be | 
properly enjoined.” 
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This, however, was not to say that all per- 
suasion was unlawful and therefore enjoinable. 
On the contrary, the Chief Justice recognized that 
‘“‘we are a social people, and the accosting by one 
of another in an inoffensive way and an offer by 
one to communicate and discuss information with 
a view to influencing the other’s action, are not 
regarded as oppression or a violation of that 
other’s rights.’’ But just where is the line to be 
drawn between that persuasion that can be desig- 
nated as peaceful and that which is intimidating 
and enjoinable? Without attempting to lay down 
a rigid rule on this subject, Chief Justice Taft set 
forth what he considered to be the limits of peace- 
ful persuasion. He held that strikers and their 
sympathizers should be limited to one representa- 
tive for each point of ingress and egress in the 
plant; that all others could be enjoined from 
loitering at the plant and in the neighboring 
streets; that such representatives should have the 
right of observation, communication and persua- 
sion, but with special admonitions that their com- 
munication be not libelous or threatening; that 
they should not approach individuals together 
but singly, and even in single effort at communi- 
cation there should be no importunate following 
or dogging the steps of an unwilling listener. 

The question of the legality of picketing had 
long been a matter of vehement controversy 
among the courts, and it was Chief Justice Taft’s 
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purpose, perhaps, to lay down a general rule 
which courts could henceforth follow; it being 
understood, of course, that each case would turn 
largely upon the particular circumstances in- 
volved. Picketing, it was held, is always illegal,\ 
because the term “picket” itself indicates a mili-| 
tant purpose. Peaceful persuasion is lawful; but’ 
where such persuasion, the Chief Justice added, 
involves methods inevitably leading to intimida- 
tion and obstruction, no matter how lawful the 
announced purpose, it becomes illegal and may + 
be enjoined. 

The net result of the Supreme Court’s con}, 
struction of the Clayton Act is that the act means\| 
exactly what Congress intended—largely a codifi- we 
cation of existing law. And the fact of the matte 
is that Congress could never have passed a bill 
providing anything else. The theory of the legis- 
lation was, as expressed by Congress and an- 
nounced by Ex-President Taft, that the act should 
stabilize and render uniform the law as it had \ 
been followed by the most advanced courts; that 
it assumes, as did the courts already, the normal 
objects of labor organizations to be legitimate; 
that it makes no sweeping exemptions of labor . 
from liability to the injunctive process, but is 
rather “declaratory of what was the best practice 
always.” This, however, is not to minimize the 
importance of the provision making the anti-trust 
laws inapplicable to acts of peaceful persuasion 
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and the primary boycott which may interfere with 
the free flow of interstate commerce. Nor does 
it overlook the importance of the specific rules of 
procedure which shall henceforth guide the courts 
in equity cases. Especially is the right to demand 
a jury trial in contempt cases, under circumstances 
already noted, a substantial gain for labor. 
The Supreme Court’s construction of the act 
falls far short of what was expected of it by 
epee ty ; and the court has, as usual, come in for 
its full share of labor’s resentment. Such hos- 
tility seems hardly justified, since the court inter- 
preted the act to mean precisely what Congress 
intended. For this reason the responsibility for 
labor’s disappointment may better be placed upon 
the legislature than upon the court. Nor does it 
seem altogether proper to shift the responsibility 
to Congress, since, as we have already seen, there 
was the utmost frankness and publicity in Con- 
gress during the debates on the measure, and 
labor leaders might well have anticipated the true 
purport of the act. In the last analysis it seems 
fair to say that labor’s illusions as to the meaning 
of the Clayton Act were due in no small degree 
\ to Mr. Gompers himself. Declaring, as he did, in 
1914, that the existence of labor unions was seri- 
ously imperiled, Mr. Gompers led the great mass 
of laborers into the utterly erroneous belief that 
the mere congressional declaration, “the labor of 
a human being is not a commodity or article of 
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commerce,” had the effect of placing organized 
labor outside the scope of the anti-trust laws. Be- 
lieving this, as labor leaders undoubtedly did, 
there is indeed little wonder that the Duplex de- 
cision should have been regarded by labor as a 
“blow to human freedom.”’ This unfortunate ex- 
perience demonstrates anew labor’s great need of 
expert legal assistance. The meaning of the labor 
clauses written in the Clayton Bill was clear 
enough, and had the American Federation of 
Labor been equipped with trained counsel the 
Clayton Act would probably never have been 
passed—certainly not without Mr. Gompers sus- 
pecting, as certain writers have said, that he was 
being offered a gold brick. From this discussion 
it does not appear so much that Mr. Gompers was 
presented with a gold brick as that he gilded the 
brick after it shad been placed in his hands. 


won 
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O decision in recent years has occasioned 
more widespread comment than that reached 

by the Supreme Court in the now famous Coro- 
nado Case. The decision was apparently 
agreeable to neither plaintiffs nor defendants. 
Unanimously reversing the jury’s verdict and 
the judgment of two lower courts, it deprived the 
Coronado Coal Company of an enormous verdict 
of $6,000,000, plus the costs amounting to $25,- 
000. At the same time, the ruling that a labor 
union, although an unincorporated’association, is ) 
suable and liable to treble damages under the, 
Sherman Act, caused laborers to regard thé 
decision as another “blow at human freedom.” 

“The Supreme Court,” reads the Federationist, “has not 
only rendered a decision which goes beyond the previous 
decision of that tribunal in its antagonism and opposition 
to labor, but it has rendered such a decision when under 
the law of the land and under practices hitherto obtaining 
its decision should have been exactly the reverse.” 

A most sweeping indictment of our highest 
tribunal! And one might well inquire whether 
the United States Supreme Court, agreeing unani- 


aos Mine Workers v. Coronado Coal Co., 259 U. S., 344 
?29 American Federationist, 509 (1922). 
” 
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mously, would or could hand down a decision sup- 
ported neither by law nor precedent? Surely, 
the grounds for this assertion demand careful 
consideration. 

At common law, an artificial person—a corpo- 
ration—as well as a natural person is capable of 
suing and being sued in its own name. Possessing 
a personality separate and distinct from the indi- 
viduals of which it is composed, a corporation, 
unlike a partnership, constitutes a legal entity. 
And it is this artificial personality with which the 
corporation is endowed by law that enables it to 
be sued in its association name. Voluntary unin- 
corporated associations, on the contrary, are not 
recognized at common law as having any legal 
existence whatsoever, and the courts are generally 
agreed that they are not suable in a corporate 
capacity. Nor may their funds be reached except 
by serving as parties defendants the individual 
members of such associations.* 

“There is no principle better settled” one court de- 
clares, “than that an unincorporated association cannot, in 
absence of a statute authorizing it, be sued in its society 
or company name, but all the members must be made 


parties, since such bodies have, in the absence of statute, 
no legal entity distinct from its members.’’ 


* Wrightington, Sydney R., The Law of Unincorporated Associ- 
ations, section 70 and cases there cited. Boston: Little, Brown 
and Co. (1923); Martin, W. A., The Modern Law of Labor 
Unions, Chap. 17, p. 281 ‘and the authorities there cited. Wash- 
ington: John Byrne & Co. (1910). 

* Baskins v. United Mine Workers, 150 Ark. 398, 401 (1921). 
See also Lister v. Vowell, 122 Ala. 264, 267 ; Lewelling v. Wood- 
workers Underwriters, 140 Ark. 124, 128; Pickett v. Walsh, 192 
Mass. 572, 589; Citizens Co. v. Typographical Union, 187 N. C. 42 
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This was the general rule of law applying to 
labor unions when Chief Justice Taft announced 
his decision holding the United Mine Workers of 
America suable in their union name. Such a clear 
discrepancy between the court’s ruling and pre- 
vailing common-law procedure would seem to 
justify a close analysis of what the Coronado 
case involved as well as a consideration of the 
logic and justification of the decision.° 

The United Mine Workers of America is an 
international organization, divided into districts, 
sub-districts and local unions. The Coronado 
Coal Mining Company in Arkansas, comprising a 
part of district number 21 of the international or- 
ganization, suddenly revoked an unexpired closed- 
shop agreement with its employees and decided to 
operate an open shop. Resenting the open-shop 
policy, and proposing to force resumption of union 
conditions, the miners, acting under the direction 
of one Bache, immediately called a strike against 
the Coronado Company. Against the acts of 
violence and injury to its business that followed, 
the plaintiff brought suit, alleging conspiracy in 
restraint of interstate commerce and asking for 
treble damage under section 7 of the Sherman 


(1924) ; McGinnis v. Typographical Union, 182 N. C. 770 (1921). 
Cf. Sturges, Wesley A., “Unincorporated Associations as Parties 
to Actions,” 33 Yale Law Journal, 383 (1924) ; Magill, K. B., and 
R. F., “The Suability of Labor Unions,” North Carolina Law 
Review, vol. 1, p. 81. 

° Interesting comments on this case may be found in 31 New 
Republic, 328, “The Coronado Case” by Felix Frankfurter, 32 
Yale Law Journal, 59; 10 Califorma Law Review, 506; 15 Monthly 
Labor Review, July, 1922, pp. 147-152. 
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Act. Parties named as defendants were the 
United Mine Workers of America, district num- 
ber 21 of the international union, twenty-seven 
local unions, officers of the several organizations 
and sixty-five individuals. 

Although the union activities were confined 
largely to district number 21, the international 
organization had full knowledge of the strike; 
moreover, the central office spurred on the fight 
and showed no inclination to exercise its power 
of discipline when riots and lawlessness became 
rife. On the basis of these facts, the lower courts 
ruled that the aims of the mine workers were 
nation-wide, the local strike was an act of all, 
therefore the international organization was re- 
sponsible for the conduct of the local unions. 
This judgment the Supreme Court would not sus- 
tain. The strong presumption that naturally 
follows from concurrence by two courts in a jury’s 
verdict did not suffice to convince the Supreme 
Court that the general association was responsible 
on the theory that the district—an “actual 
agency’ as it was contended—was carrying out 
the will of the international organization. Head- 
quarters, it is true, were cognizant of the strike, 
but there was no warrant for the conclusion that 
it was ratified by the national board. 


*“A labor union, as such, is not within the Sherman Act. The 
fact that a labor union has a membership throughout the country 
does not bring it within the Act.” Argument of plaintiffs in 
error, citing Gompers v. Bucks Stove and Range Co. 221 U. S 
418; Clayton Act, Section 6. 
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But even conceding that the strike was local in 
character, counsel for the coal company went on 
to show that the effect, if not the purpose, was 
nation-wide. The injury to the company’s inter- 
state trade was nothing short of disastrous. 
Seventy-five per cent of the coal produced by the 
Bache mines was shipped to points outside of 
Arkansas, thus interstate commerce was inter- 
fered with in a most damaging manner. How- 
ever, this argument, like the “actual agency” con- 
tention, did not prevail. The alleged restraint of 
interstate commerce in pursuance of a conspiracy, 
declared the court, either on the ground of inter- 
ference with interstate shipments, or by reason of 
the alleged relationship of the Arkansas strike to 
the aims of the national organization, was too re- 
mote to justify a verdict in favor of the coal 
company. If the acts of the defendants were to 
be brought within the meaning of the Sherman 
Act, the court held that it was necessary to pro- 
duce evidence proving either an intent to restrain 
interstate commerce or the use of means having 
such a substantial effect on commerce as to make 
an intent to obstruct such commerce inferrable. 
No evidence was forthcoming pointing to either 
of these conclusions. In fact, it did not appear 
that this was a conspiracy in restraint of inter- 
state commerce at all, but rather a local fight for 
the purpose of bettering the conditions and wages 
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of the workers ;‘ and such purpose as there was 
to obstruct or restrain interstate trade in coal was 
clearly secondary or ancillary to the real object of 
maintaining certain standards of living within the 
locality. Here Chief Justice Taft reiterated the 
proposition that coal mining is not interstate com- 
merce, and therefore the power of Congress does 
not extend to its regulation as such. Even if it 
had been shown that the effect of the defendants’ 
acts was to reduce the amount of coal carried, 
they need not necessarily come within the meaning 
of the Sherman Act. The power to punish for 
conspiracies in restraint of trade obtains only 
where the intention to produce this effect can be 
clearly gleaned from the consequences of the 
things done. “If unlawful means had here been 
used by the National body to unionize mines 
whose product was important, actually or poten- 
tially, in affecting prices in interstate commerce, 
the evidence in question would clearly tend to 
show that that body was guilty of an actionable 
conspiracy under the anti-trust act. But it is not 
a permissible interpretation of the evidence in 
question that it tends to show that the motive in- 
dicated thereby actuates every lawless strike of a 


™“\When the intent and purpose have relation simply to hours, 
wages and conditions of production, the agreement or combination 
relates to production and not to interstate commerce, the effect on 
the latter, if it exists, being merely incidental.” Argument for 
plaintiffs in error, 259 U. S. 344, 360. See also p. 358. 
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local and sporadic character, not initiated by the 
National body but by one of its subordinate 
divisions.’’® 

On the points just considered the Coronado 
opinion represents a gain to labor which labor 
leaders have yet to appreciate. A different de- 
cision, on the first point, would have had the effect 
of subjecting national unions to possible liability 


® Chief Justice Taft’s opinion on this point is supplemented in a 
more recent case (United Leather Workers’ International Union 
v. Herkert and Meisel Trunk Co., decided June 9, 1924). Here a 
strike, illegal picketing and intimidation were instituted against an 
employer engaged in making, selling and shipping in interstate 
commerce trunks and leather goods. “The sole queston is,” avers 
the Chief Justice, “whether a strike against manufacturers by 
their employees, intended by the strikers to prevent, through illegal 
picketing and intimidation, continued manufacture, and having 
such effect, was a conspiracy to restrain interstate commerce 
under the anti-trust act because such products, when made, were, 
to the knowledge of the strikers, to be shipped in interstate com- 
merce to fill orders given and accepted by would-be purchasers in 
other states, in the absence of evidence that the strikers interfered 
or attempted to interfere with the free transport and delivery 
of the products, when manufactured, from the factories to their 
destination in other states, or with their sale in those states.” 
Reiterating the proposition that the making of goods—manufac- 
ture—is not commerce, Chief Justice Taft proceeded to answer 
the question raised as follows: 

“The record is entirely without evidence or circumstances to 
show that the defendants, in their conspiracy to deprive the com- 
plainants of their workers, were thus directing their scheme 
against interstate commerce. It is true that they were, in this 
labor controversy, hoping that the loss of business in selling goods 
would furnish a motive to the complainants to yield to demands in 
respect to the terms of employment; but they did nothing which in 
any way directly interfered with the interstate transportation or 
sales of the complainants’ product. . . . Mere reduction in the 
supply of an article to be shipped in interstate commerce by the 
illegal or tortious prevention of its manufacture is ordinarily an 
indirect and remote obstruction to that commerce. It is only when 
the intent or necessary effect upon such commerce in the article 
is to enable those preventing the manufacture to monopolize the 
supply, control its price, or discriminate as between its would-be 
purchasers, that the unlawful interference with its manufacture can 
be said directly to burden interstate commerce.” 
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for damages in local strikes conducted by work- 
ers affiliated with them. The second contention— 
that the strike interfered with the manufacture 
of products intended for shipment in interstate 
commerce—if allowed, would have introduced an 
even greater restriction upon ‘labor activities.° 
The so-called right to strike, in concerns manu- 
facturing goods which, to the knowledge of the 
strikers, were to be sent in interstate commerce, 


would have been reduced to an empty phrase.. 


Thus, so far as the chief question at issue was 
concerned, labor triumphed; and had the court 
been content to rest its decision here, the opinion 
would have aroused little or no special comment. 
But Chief Justice Taft did vastly more than pass 
upon the immediate question for decision. By 


* The proposition that the manufacture of goods, the mining of 
coal and so forth, is not interstate commerce has been sustained 
time after time by the court. Nor does the fact that these 
things are to be afterwards shipped or used in interstate com- 
merce make their production a part thereof. Kidd v. Pearson, 128 
U. S., 1, 21; Delaware, Lackawanna & Western R. R. Co. v. 
Yurkoms, 238 U. S., 439; Hammer v. Dagenhart, 247 U. &., 251, 
272; Coe v. Errol, 116 U. S., 517; U. S. v. E. C. Knight Co. 156 
U. S., 1. Only in cases where there is a palpable intent to mo- 
nopolize and control the manufacture of goods in order to en- 
hance prices artificially in the whole country, have manufacturing 
combinations been held burdensome to interstate commerce, and 
hence unlawful under the federal anti-trust act. Swift & Co. v. 
U. S. 196 U. S., 375; Addyston Pipe & Steel Co. v. U. S., 175 U. 
S. 211; Montague & Co. v. Lowry, 193 U. S. 38. In the case of 
labor combinations, acts that have the effect of cutting down the 
production of goods intended to be shipped, when ready, in inter- 
state commerce, are not enough of themselves to bring the union 
within the anti-trust act; when, however, members of a labor union 
having a controversy with their employers seek to “embarrass the 
sale by their employers of the product of their manufacture in 
other states by boycott and otherwise,” an intent to obstruct inter- 
state commerce may properly be inferred. Loewe v. Lawlor, 208 
U. S. 274; Duplex Printing Press Co. v. Deering, 254 U. S. 443. 
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_way of obiter dicta, he proceeded to announce 
what the law would be under circumstances 
wherein a case might be made out against a labor 
union. It is this particular part of the opinion 
that has served especially to embitter labor, giv- 
ing rise to the almost acrimonious words of the 
FRederationist, quoted above. 

As a matter of substantive law, all members of ' 

labor union committing unlawful acts are liable 
to suit and recovery at the hands of the parties 
injured. However, “the practical difficulty of 
identifying and serving so large a group, added 
to the fact of financial irresponsibility makes this 
a remedy of questionable value.’*® The only real 
legal remedy against the labor union was to hold 
the combination as such responsible and bring 
action against it in its union name. Standing in 
the way of this remedy, however, was the pro- 
cedural difficulty already noted, that an unin- 
corporated association may not be named in a suit 
for damages. ‘Undoubtedly at common law,” the 
Chief Justice frankly confesses, “an unincorpo- 
rated association of persons was not recognized 
as having any other character than a partnership 
in whatever was done, and it could only sue or be 
sued in the names of its members, and their liabil- 
ity had to be enforced against each member.” 
This was the problem confronting Chief Justice 
Taft in the case under discussion. The question 
presented was, in his own words, whether laborers 


* Magill,, K. B. and R. F., op. ctt., ‘p. 87. 
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having “voluntarily, and for the purpose of ac- 
quiring concentrated strength and the faculty of 
quick unit action and elasticity,—a self-acting 
body with great funds to accomplish their pur- 
pose,—may not be sued as this body, and the 
funds they have accumulated may not be made to 
satisfy claims for injuries unlawfully caused in 
carrying out their united purpose.” To this query 
judicial precedent answered, no; common-law pro- 
cedure answered, no. Waiving both, the court 
held labor unions suable as such. In partial justi- 
fication of this decision, the Chief Justice says: 

It would be unfortunate if an organization with as 
great power as this international union has in raising 
large funds and in directing the conduct of four hundred 
thousand members in carrying on, in a wide territory, in- 
dustrial controversies and strikes, out of which so much 
unlawful injury to private rights is possible, could assem- 
ble its assets to be used therein free from liability for 
injuries by tort committed in course of such strikes. To 
remand suits against each of the 400,000 members to re- 


cover damages and to levy on his share of the strike fund, 
would be to leave them remediless. 


From a strictly legal point of view, it is true, as 


the court conceded, labor unions were not to be 
regarded as entities; but for all practical purposes 
the labor union is an entity, and the court declined 
to fly in the face of facts and reality and hold that 
that which is an entity for all the affairs of life 
cannot, for some unknown reason, be so recog- 
nized in the matter of law. Indeed, as the court 
proceeded to point out, in several instances, the 
labor union had been at least tacitly recognized as 
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an entity in law. In the court’s own words, “the 
growth and necessities of these great labor organ- 
izations have brought affirmative legal recognition 
of their existence and usefulness and provisions 
for their protection which their members have 
found necessary.”’ Not only had several states as 
well as Congress acknowledged from time to time 
their lawful existence and usefulness, but they 
had conceded to them the right to maintain 
strikes ; they had forbidden embezzlement of their 
funds, outlawed deceptive use of the union label 
and so forth. Finally, labor unions had been 
given distinct and separate representation upon 
arbitration commissions and before official labor 
boards for the purpose of protecting union inter- 
ests.** True, none of these statutes expressly 
authorized a suit against labor unions by name, 
but they are cited by Chief Justice Taft and urged 
as showing a steady legislative trend in favor of 
treating labor organizations as distinct entities 
capable of group action and entitled to rights and 
privileges asguch. In other words, the liability of 
an unincorporated labor union to be sued in its 
common name was conferred by implication.” 

These facts, even in the face of judicial precedent 
to the contrary, the Chief Justice felt, justified the 


“For an extended list of detailed references, see note inserted in 
the margin of the opinion, p. 386 et. seq 
” As Lord Halsbury declared in the Shaft Vale Case, infra: “If 
the legislature has created a thing which can own property, which 
can employ servants, and which can inflict injury, it must be taken 
. to have impliedly given the power to make it suable in a 
Court of law for injuries purposely done by its authority and 
procurement.” 
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court_in holding labor unions as legal entities. 


Any other ruling, he believed, would have pro- 
duced a most unfortunate situation; a situation 
wherein “‘the legislature has authorized the cre- 
ation of numerous bodies of men capable of own- 
ing great wealth and of acting by agents with 
absolutely no responsibility for the wrongs that 
they may do to other persons by the use of that 
wealth and the employment of those agents.’ 

Nor did the court have to rely altogether on 
general legislative policy as gleaned from the 
statutes just referred to for support of its opinion. 
Pointing specifically to sections 7 and 8 of the 
Sherman Act, counsel for the plaintiff argued that 
the language of section 8 embraces such associ- 
ations as the United Mine Workers, and that 
section 7 makes labor unions offending the statute 
liable to treble damages. The language of these 
sections may better speak for itself. Section 7 
reads: 

Any person who shall be injured in his business or 
property by any other person or corporation by reason of 
anything forbidden or declared to be unlawful by this act, 
may sue therefor in any Circuit Court of the United 
States in the district in which the defendant resides or is 
found, without respect to the amount in controversy, and 


shall recover threefold damages by him sustained, and the 
cost of suit, including a reasonable attorney’s fee. 


Section 8 provides: 


That the word ‘person’ or ‘persons’ wherever used in 
this act shall be deemed to include corporations and asso- 


* Chief Justice Taft quoting Mr. Justice Farwell in the Taff 
Vale Case, infra. 
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ciations existing under or authorized by the laws of either 
of the United States, the laws of any of the territories, 
the laws of any state, or the laws of any foreign country. 


Sustaining the plaintiff’s contention and re- 
ferring especially to section 8, the court declares: 


This language is very broad, and the words given their 
natural signification certainly include labor unions like 
these. . . . Congress [in enacting the Sherman Act] 
was passing drastic legislation to remedy a threatening 
danger to public welfare. . . . Their thought was 
especially directed against business associations and com- 
binations that were unincorporated to do the things for- 
bidden by the act, but they used language broad enough to 
include all associations which might violate its provisions 
recognized by the Statutes of the United States 
as lawfully existing; and this, of course, includes labor 
unions, as the legislation referred to shows.!4 


These provisions, in the mind of the court, 
afforded ample grounds for the conclusion that 
the United Mine Workers and others were prop- 
erly made parties defendants. Moreover, the 
court ventured the opinion that three-fold dam- 


* Had Chief Justice Taft chosen to construe section 8 narrowly, 
he could have conceivably interpreted the word “person” as com- 
prehending only natural and artificial persons and not as including 
unincorporated associations. 

The following are referred to by Chief Justice Taft as cases 
in which unincorporated associations were made parties to suits in 
the federal courts under the anti-trust act “without question by 
anyone as to the correctness of procedure”: U. S. v. Trans- 
Missouri Freight Association, 166 U. S., 290; U.S. v. Joint Traffic 
Association, 171 U. S. 505; Montague & Co. v. Lowry, 193 U. S., 
38; Eastern States Retail Lumber Dealers’ Association v. U. S. 234 
U. S., 600.” It should be observed, however, that in three of these 
cases (Joint Traffic, Eastern States Lumber Co., and Lowry) the 
actions were brought under state statutes expressly declaring that 
an association may be sued. The first two actions were brought 
under a New York statute (N. Y. Code of Civ. Proc., sec. 1919) ; 
the second under a similar California statute. (California Civil 
Code, sec. 388.) 
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ages could have been collected if evidence had 
been produced disclosing an intent to restrain 
interstate commerce, or if the effect of the de- 
fendant’s conduct on trade had been of such a 
nature as to evince such an object. Finding the 
evidence on both of these points inconclusive, the 
court reversed the judgments below, regretfully 
expressing inability to afford a remedy. 
Curiously enough, laborers generally consider 
the Coronado decision as the greatest set-back 
organized labor has yet received. In only a few 
quarters has the true purport of the decision been 
3 ne y 5 
appreciated.*® The truth is that the ruling for 
which the case is already noted may ultimately 
have the effect of achieving for labor that for 
which it has been clamoring since the famous 
Debs case of 1895, namely, a limitation upon the 
use of the injunction in labor disputes. Appeals 
to courts of equity in the past have been usually 
successful chiefly for two reasons. First, since 
* Tt is interesting to note the following statement which appears 
in an editorial of the United Mine Workers Journal for June 20, 
1922: “If a labor union can be sued, as was decided by the United 
States Supreme Court in the Coronado Case, then it can also sue. 
If a labor union can sue, then there is no good reason why it 
should not utilize the law and the courts for the protection of 
itself and its members and its welfare against oppression, damage 
and outrage. If the law and the courts afford a means by which 
union-busting employers may harass, torment and oppress unions 
and the working people, then unions and working people should 
not hesitate to use the same weapons against that class of em- 
ployers. Coal operators secure injunctions to prevent strikes. 
Labor unions could secure injunctions to prevent lock-outs. 
Numerous coal companies have sued the union for heavy damages 


for things that happened during strikes. Unions could sue such 
employers for damages for things they do to their employees.” 


16 
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the labor union was not suable in its trade name, 
the only legal recourse against acts of organized 
labor was that of instituting individual suits. A 
multiplicity of suits being impracticable, the plain- 
tiff for all practical purposes was left without 
adequate legal redress. Secondly, even if an 
employer should go to the trouble of serving the 
individuals forming the union, and judgments 
were obtained, the injuries entailed would still be 
irreparable, inasmuch as the employees were 
usually insolvent. Naturally, in view of these 
facts, employers rarely experienced difficulty in 
making out a prima facie case, and restraining 
orders issued almost as a matter of course. But 
now with the bestowal of legal capacity upon 
trade unions, making them suable and the funds 
accumulated for the purpose of conducting strikes 
subject to execution in suits for torts, the chief 
grounds on which appeals to equity courts have 
heretofore succeeded, may lose much of their 
force and effectiveness. 

One writer sees in the ruling a source of gain 
to labor from a somewhat different angle: “Con- 
template,” he writes, “its significance by assum- 
ing . . . acontrary result. To have held, cate- 
gorically, that a trade union has no legal standing 
and no legal responsibility, would, in the very 
nature of things, have brought very serious conse- . 
quences to its leaders and its rank and file, no less 
than to the public. Complete immunity from all 
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conduct is too dangerous an immunity to confer 
upon any group. Psychologically, such a victory 
would have wreaked its vengeance upon the union 
and its leaders; and it would have been found so 
intolerable to the feeling of the general public 
that in seeking to withdraw the immunity public 
opinion would have gone beyond the dictates of 
reason, to the injury of common interest in labor’s 
cause.’’** 

As a judicial performance, the Coronado de- 
cision represents one of the most extraordinary 
opinions handed down by the court in recent 
years. Confronted with judicial precedents and a 
rule of common-law procedure that would have 
made a contrary decision easy, the Chief Justice 
faced reality and made the law fit the facts. 
Neither logic nor policy, he thought, warranted ar 
decision holding such highly organized bodies, 
with all the power of wealth and numbers com- 
bined, immune from group responsibility for their 
acts. Moreover, the court feared that unfortu- 
nate consequences might follow a ruling recog- 
nizing that labor unions possess various rights, 
privileges and immunities, without recognizing 
proper authority to enforce corresponding re- 
sponsibility for the abuse of those rights. Face 
to face with another instance in which the legisla- 
ture had characteristically failed to deal with the 
labor problem, the court swept aside procedural 


* Frankfurter, Felix, op. cit., p. 336, 
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difficulties and met what it felt to be the demands 
of public policy. ‘The very necessities of the ex- 
isting conditions,” averred the Chief Justice, “and 
the utter impossibility of doing justice otherwise” 
made a different ruling almost unthinkable. Sev- 
eral statutes, it is true, had altered the common law 
piecemeal; even so, this decision affords a most 
striking instance of judicial legislation. And 
although the propriety of the court’s resorting to 
judicial legislation upon a political matter of such 
vital importance, affecting so large a portion of 
society, and denying to labor unions an immunity 
which they have always enjoyed and to which 
they considered themselves properly entitled, may 
be questioned, from many points of view the end 
accomplished was a desirable one.*® 

It is interesting to note that Chief Justice Taft 
found a measure of support for his opinion in a 
leading English case where the facts were almost 
identical with those presented in the case at bar.*® 
There a trade union was held suable in its regis- 
tered name and its funds declared liable for dam- 
ages resulting from the acts of its members. In 
England this decision immediately unified labor 
in an appeal for a legislative reversal of the 
ruling; and within five years thereafter the labor 
party secured the passage of the Trade Disputes 
Act of 1906, providing that labor unions shall not 


** 32 Yale Law Journal, 59; Magill, K. B. and R. F., op. cit., p. 
87; Frankfurter, Felix, op. cit. 

” Taff Vale Ry. v. Amalgamated Society of R. R. Servants, 
A. C., 426 (1901). 
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be liable to suits for damages arising out of torts. 
It may be conjectured that the Coronado case will 
cause similar reaction here, but this is more than 
unlikely. For, as has already been shown, Ameri- 
can labor unions have been peculiarly unsuccessful 
in accomplishing legislative repudiation of judicial 
decisions, and it is not probable that they will meet 
with better success in this case. Thus another 
instance is afforded in which American laborers 
feel that the English Parliament has placed labor 
unions upon a more advantageous footing than 
they enjoy in the United States.”° 


»” There is need of a good monograph giving the experience of 
English labor since the denial of the doctrine of conspiracy to 
labor activities. For a brief consideration of one phase of the 
subject, see “The Trade Disputes Act in the Light of Experience” 
in The Fortnightly Review, April, 1925, p. 534 
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SUMMARY AND CONCLUSIONS 


HE key to a just appreciation of the limita- 

tions which the law places upon the rights of 
organized labor in the United States is to be found 
in the doctrine of conspiracy. With beginnings 
reaching far back in the history of English law, 
the manner in which this doctrine came to cover 
and to restrain labor activities may be briefly 
summarized as follows: At first there was no law, 
either written or unwritten, defining the rights of 
labor combinations.* Then, during the fourteenth . 
century a revolution in social conditions in Eng- 
land produced statutes. restricting laborers in the 
minutest detail. These acts were speedily fol-: 
lowed by more elaborate legislation, until by the 
year 1800, laborers were punished for combining 
to increase their wages or to achieve other bene- 
ficial purposes. Collective action itself, whatever 
its purpose, was objectionable; the strike was a 
crime, and the trade union was an unlawful asso- 
ciation. Meanwhile the common-law doctrine of * 
conspiracy was gradually developing. By the 
middle of the seventeenth century it had been ex- 


* This is not to ignore the stringent regulations of the rights of 
laborers under the Manorial and Guild systems. See Bland, Brown, 
Tawney, English Economic History, pp. 3-313. (London: Bell and 
Sons, 1914). 
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panded so as to include any agreement wrongfully 
to prejudice others as well as one to commit 
crime. That is, the doctrine was aimed at im- 
moral as well as illegal conduct. While parlia- 
mentary restrictions on labor were in force, there 
was obviously little or no need to invoke the com- 
mon law. And since no well authenticated case 
was decided before 1825 in which a labor combi- 
nation was held to be a conspiracy at common 
law, the question whether combined action was 
unlawful, otherwise than as provided under stat- 
ute, cannot be definitely answered. During the 
early part of the nineteenth century the opinion 
that these statutes were merely declaratory of 
the common law continued to gain the ascend- 
ency. When, in 1824 and 1825, the existing 
statutes were repealed the common law was 
invoked to condemn trade-union practices for- 
merly forbidden by statute. In a series of cases 
arising during the years from 1825 to 1871 judi- 
cial dicta of an earlier period were urged as a 
legitimate ground of decision. Hawkins’ well- 
known eighteenth century definition of conspiracy 
formed the basis for the doctrine of conspiracy in 
restraint of trade, which found widespread ex- 
pression among the judges of this period. Cer- 
tain judges even carried alleged common-law doc- 
trines so far as to contend that a mere agreement 
to strike with the object of increasing wages was 
in restraint of trade and a conspiracy. However, 
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there is no justification for believing that this was 
an established opinion among the courts. In fact, 
judicial reasoning of the period is marked by 
great uncertainty. This state of affairs undoubt- 
edly goes far toward explaining the appointment 
of the famous Trade Union Commission in- 
structed to study and report on the existing status 
of the law. Reporting in 1869, the commissioners 
outlined the law as they found it. At best it was 
vague and indefinite, and not unnaturally this 
report led almost immediately to the enactment of 
parliamentary legislation giving definition to the 
rights of organized labor. Thus, the act of 1871 
makes the judicial doctrine concerning “conspira- 
cies in restraint of trade” inapplicable to labor; 
the act of 1875 denies the application of the crimi-/_ 
nal aspect of the doctrine of conspiracy in its 
entirety to combinations in furtherance of trade 
disputes; finally the Trade Disputes Act of 1906 
nullifies the civil aspect of the doctrine of con- 
spiracy. The value of these enactments to organ- 
ized labor can scarcely be overestimated. It is 
enough to say that they repudiate the most re- 
strictive legal weapon that has ever been advanced 

in setting limits to the right of laborers to pro- 
mote their own interest by united action. 

The doctrine of conspiracy was applied by the 
American courts at a time when it was not yet 
full grown in England—at least so far as its ap- 
plication to labor was concerned. This was dur- 
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ing the early nineteenth century. At that time 
there were, as has just been said, acts of Parlia- 
ment expressly limiting the right of laborers to 
act jointly. There was no well-defined common 
\qylaw on the subject to be inherited, and certainly 
the parliamentary statutes relating to labor did 
not extend to this country. Such common law (if 
the term may be allowed) as there was could find 
no better authority than occasional judicial dicta, 
and some of these were pronounced in cases of 
questionable authenticity. This is not to say, 
however, that the existing common-law doctrine 
of conspiracy was not broad enough to embrace 
labor activities. Rather there had been no oc- 
casion for the judges to rely on the common law 
on account of the detailed statutes which had been 
in force for centuries. 
Despite these facts, the juries in the earliest 
American cases usually convicted combinations 
or higher wages on the ill-founded judicial theory 
hat all combinations to increase wages were con- 
spiracies at common law and illegal.? It is essen- 
tial to observe, however, that this was never 
unchallenged law in the United States. Neverthe- 
less, even those courts which declined to accept 
this extreme view of the law conceded that there 
was something peculiarly unlawful about labor 


? The most respectable of the dicta pronounced on this subject 
is that furnished by Lord Mansfield in Rex v. Eccles when, in 
1783, he said: “every man may work at any price he pleases, but 
a combination not to work under certain prices is an indictable 
offense.” 1 Leach, C. C. 619, 636. 
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combinations. Certain judges held that “motive” 
or “intent” was the proper test of unlawfulness; 
others claimed that combinations should be ad- _ 
judged on the basis of the means which they 
employed. Not until near the middle of the nine- 
teenth century was the common law reasonably 
well established. By that time it was generally 
recognized that a confederacy among workmen to 
advance their wages was not per se a cide eany 
Rather the legality of combinations was hence- 
forth to be ascertained by examining both the | 
purposes for which laborers combined and the | 
means which they employed. By the year 1842, 
the courts, by means of judicial construction, had 
developed common-law doctrines applicable to 
labor not unlike the doctrine of conspiracy which, 
ten years before, had reached its culmination in 
England. In substance, the utterance of Lord 
Denman is identical with Chief Justice Shaw’s 
definition of conspiracy as given in Commonwealth 
v. Hunt. Denman’s classic statement, however, 
did not stand unaltered. In spite of the liberal 
legislative policy inaugurated in 1824 and 1825, 
trade-unionism had still not gained favor with 
the English courts. Thus, early parliamentary 
restraints were reflected in alleged common-law Ve 


aye 


doctrines. The upshot of the whole matter was 
that the rights of organized labor were given Va 
legislative recognition, and the most objectionable 
doctrine of conspiracy was swept away. In this 
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country, on the contrary, the doctrine, generally 
speaking, still remains without being either clari- 
fied or denied.*. Its persistence perhaps can be 
best explained by saying that the American courts, 
unlike the English judges, have never pressed the 
doctrine so far as to restrict the right of laborers 
to combine and to pursue their legitimate objects. 

The period of the eighties disclosed unforeseen 
dangers to the progress of trade-unionism. It 
was during this decade that the theory holding 
the employer’s right to do business to be a property 
right came to play a significant role in labor dis- 
putes. As regards the employer’s physical prop- 
erty, protection is afforded against the attack of 
striking workmen by the police and military 
forces, if not by the ordinary processes of crimi- 
nallaw. “But without any destruction of physical 
property the employer’s business may be ruined. 
Picketing may prevent his getting new employees, 
and boycotting may keep him from selling his 
product. While the modern manufacturer can 
often survive the destruction of his physical prop- 
erty, obstruction of access to the labor market or 
to the commodity market brings with it certain 
ruin.”* Thus, it was largely the employer’s right 
to carry on his business, free-from injury and 

> A few states, New York, New Jersey, Maryland, Pennsylvania, 
Colorado, Minnesota, North Dakota and California have modified 
or repudiated the doctrine of conspiracy as regards laborers. Cf. 
‘Clark, Lindley, D., “The Present Legal Status of Organized Labor 


in the United States,” 13 Journal of Political Economy, 173. 
*Commons and Andrews, Principles of, Labor Legislation, p. 95. 
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that ushered in the use of injunctions in labor dis 
putes. Since the Debs case, which had the effect 
of advertising the effectiveness with which the 
injunction may be used in breaking up a strike, 
employers have freely resorted to equity courts for 
the protection of tangible as well as intangible 
property. 

The first important congressional legislation af- 
fecting the rights of organized labor was passed, 
during this same period, in the form of the Sher- 
man Anti-Trust Act. Although laborers from the 
very beginning have insisted that the act was 
never intended to apply to them, the first prosecu- 
tions were, as Senator Stewart predicted, broughy 
against the acts of organized labor. However, it 
was not until the Supreme Court held the Dan- 
bury hatters liable to treble damages under the 
statute that labor considered the situation alarm- 
ing. After this decision the American Federa- 
tionist spared no efforts to secure exemptions from 
the Sherman Act, and its labors were rewarded 
by the passage of the Clayton bill. Believing, as 
the American Federationist apparently did, that 
labor organizations were thereby excluded from 
the provisions of the anti-trust laws, the Clayton 
Act was hailed as the greatest achievement in the 
history of labor. A single decision of the Su- 
preme Court was enough to convince labor that 
the Clayton Act was a weak reed to lean upon. 


interruption at the hands of irresponsible bor di| 
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But just as labor leaders were in error in the un- 
reasonable and exaggerated hopes they based upon 
the passage of the measure, so their sweeping 
criticisms of its judicial interpretation overlook its 
chief value and significance. It is true, as this 
study attempts to show, that the act does not 
greatly enlarge the rights of labor, but it does, like 
the English acts of 1871 and 1875, define and 
confirm existing rights which otherwise might 
have been subject to encroachment. In this lies 
its chief significance, and in this sense the act 
constitutes a “Magna Charta” for labor in the 
historical sense of that phrase. Moreover, the 
procedural requirements that shall henceforth 
guide the courts in issuing injunctions in labor 
cases have already proved to be of value. 
Although, as suggested above, the principle 
embodied in the English statutes of 1871 and 
1875 is not unlike that which motivated the enact- 
ment of the Clayton Act, it is important to observe 
that the American law does not go nearly so far as 
the English acts. Senator Hughes of New Jersey 
appreciated this important difference between the 
English statutes and the proposed congressional 
legislation when he remarked that the Clayton bill 
did not alter the formidable doctrine of criminal 
conspiracy. The significance of this fact can 
hardly be overemphasized, since in all the cases of 
which laborers have found most to complain, con- 
spiracy has been the main charge. This is true 


of 
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the cases tried under the common law, and, 


since the effect of the anti-trust acts is to make 
acts that were illegal at common law actionable as 
conspiracies in restraint of trade, it is none the 
less true under federal law. The conclusion is, 
therefore, that the rights of American laborers as 
they exist today under the common, as well as the 
federal law, must always be assessed with due 
regard to the doctrine of criminal conspiracy. 


Not since the year 1842 has the right of labor- 


ers to organize and to bargain collectively been. 
Ws Sd questioned. The legality of the union 


r se is well established, and is, indeed, expressly 


recognized by the Clayton Act. However, the in- 
creased power which combined action entails has 
led the courts to scrutinize the activities of combi- 
nations more carefully than those of individuals. 
An individual’s right to quit work is unquestioned, 


sO 
to 


also is the right of a combination of workmen 
strike. In the case of a striking combination, 


however, involving, as it does, an antecedent 
agreement to quit, the courts examine the motives 
and the means employed in making the strike ef- 
fective. Accordingly, a strike for higher wages, 
shorter hours, better working conditions, and 
other beneficial purposes is lawful; while a strike 
the object of which is not primarily to benefit the 
members of the union, but maliciously to injure 
the employer or others, or to work vengeance upon 
non-union workers is illegal. A sympathetic 
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strike, for example, directed, as it is, against third 
parties who have no direct concern in the original 
dispute is adjudged malicious and unlawful. A 
strike to gain a closed shop is regarded in some 
jurisdictions as unlawful on the ground that the 
object is not primarily to benefit the union but to 
deprive the non-union worker of his right to 
work, or unjustifiably to interfere with an em- 
ployer’s business. 

The means employed by the union are likewise 
subject to close scrutiny of the court. Even con- 
ceding that the object of a strike or any other 
activity is legitimate, it is unlawful if accompanied 
by violence, threats of violence, intimidation, or 
molestation. Picketing, indicating, as the Su- 
preme Court has said, a militant purpose is illegal. 
Peaceful persuasion, argument, reason and en- 
treaty, are permissible, and the union may station 
a single representative at each entrance of the 
employer’s plant for the purpose of announcing 
the strike and peaceably persuading would-be em- 
ployees to join them. But under no circumstances 
may union officials or their representatives seek to 
persuade workmen to quit work in violation of 
contract. Nor may union representatives en- 
deavor to unionize a shop where the employer has 
compelled all his employees to sign a contract that 
they will not join a labor union. 

In pursuance of a lawful strike, moreover, 
workmen may lawfully agree not to buy products 
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from their former employer. But they may not 
involve others who have no immediate concern in 
the original dispute, and seek by means of coercion 
to prevent them from dealing with their former 
employer. This is an unlawful purpose and con- 
stitutes a secondary boycott which is unlawful, 
however innocent the means whereby it is made 
effective. Even public speech and printed matter 
have been declared unlawful when used as a means 
of coercing third parties into withdrawing profit- 
able business relations from an offensive employer. 

Against acts of unlawfulness, for which there 
is no adequate remedy at law, the injured may in 
certain cases, invoke the protecting power of 
equity courts. The secondary boycott, or the un- 
lawful prosecution of other illegimate objects, is 
enjoinable. Whereas the peaceful quitting of 
work, whether singly or in combination, the pri- 
mary boycott and peaceful persuasion, or the law- 
ful prosecution of any other legitimate objects, 
cannot be restrained. As for legal redress against 
the activities of trade-unions, the courts originally 
treated these organizations as partnerships and, 
therefore, enforced unlimited liability against 
their individual members. Judging from the 
Coronado opinion, however, it would seem that 
the court no longer considers the trade union as 
a partnership, but as an unincorporated associ- 
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ation legally responsible for damages in its trade 
name. From the Coronado case, also, it would 
seem logical to conclude that unions may bring 
suit against employers for damages and may 
secure injunctions against lockouts and black 


lists.* td 


mandates 


‘For a brief account of judicial opinion regarding the rights Ls 
legal responsibilities of organized labor, see Swenson, R. J., The 
National Government and Business, pp. 373-402. 


BIBLIOGRAPHICAL NOTE 


Footnotes have been used in this volume to indicate 
the sources of material for the topics considered. Natu- 
rally the best sources of information on a subject of this 
kind are to be found in official documents: Reports of 
English cases, Parliamentary debates, Reports of Amer- 
ican cases, Congressional Record, Committee Reports, and 
Senate and House Reports. For the opinion of organized 
labor, in the United States, the American Federationsst 
has naturally been relied upon. In addition to official 
sources, however, a few commentaries deserve special 
mention. 

On the law of Conspiracy, Sir Robert S. Wright on The 
Law of Criminal Conspiracies and Agreements (London: 
Butterworths, 1873), is invaluable. Mr. Wright has care- 
fully collected and commented upon every case bearing 
upon the development of the law of conspiracy. The re- 
sult is a work marked by scholarly learning and ability, 
and the author has relied chiefly upon it in the chapter on 
the~Doctrine of Conspiracy. 

Concerning the Doctrine of Restraint of Trade, Sir 
William Erle’s work on The Law Relating to Trade 
Unions (London: Macmillan, 1869), is of special impor- 
tance. Erle’s views are noteworthy since he was, as Sir 
James F. Stephen says, “one of the greatest judges of our 
day,” himself delivering opinions in some of the most im- 
portant labor cases. The work of Erle also recommends 
itself because it was Erle who headed the Royal Trade 
Union Commission, appointed in 1867, for the purpose 
of ascertaining the status of both the common and statute 
law relating to labor in England. His published work 
served originally as a memorandum for the guidance of 
this commission. Erle’s work, used in conjunction with 


7 


 ¢ 


or * oF 
3 1 ie tod 


$ 


o 


. 
/ 


7: 


. 
) 

‘ 
ae 


S 


' *) 


250 ORGANIZED LABOR AND THE LAW 


that of Sir Robert S. Wright, admirably served the 

author’s purpose to work out as clearly as possible the 

relationship of “conspiracy” and “restraint of trade” and 
to ascertain their bearing on the rights of organized labor. 

Other works of especial note on the common law of 

labor are: 

STEPHEN, Sir JAMES F., A History of the Criminal Law 
of England, (London: Macmillan and Co., 1883). 

Bryan, JAMES WALLACE, Development of the English 
Law of Conspiracy. (Baltimore: Johns Hopkins Uni- 
versity Press, 1909). 

Sayre, Francis B., “Criminal Conspiracy,” 35 Harvard 
Law Review, 393. 

WINFIELD, Percy H., The History of Conspiracy and 
Abuse of Legal Procedure. (Cambridge: England, 
1921). 

On the development of the Common Law in America, 
the discussion is based almost exclusively upon the monu- 
mental work of Commons and Gilmore, A Documentary 
History of American Industrial Society, where the early 
cases are reported. (Cleveland: Arthur H. Clark, 1910, 
vols. 3 and 4). 

In the development of the doctrine of conspiracy, as 
applied to labor activities, the American edition of Sir 
Robert S. Wright, The Law of Criminal Conspiracies and 
Agreements by Hampton L. Carson (New York: Banks 
Law Publishing Co.), furnished a helpful guide to the 
state cases prior to 1887. Since the present volume 
makes no pretense at an exhaustive study of the law of 
labor, it may be well to suggest the most helpful and at 
the same time the most accessible sources of information. 
These have been arranged, as nearly as may be, in the 
order of importance. 

Martin, Wititiam A., The Modern Law of Labor 
Unions. (Washington: Bryne, 1910). 

Cooke, FrepertcK H., Combinations, Monopolies and 
Labor Unions. (Chicago: Callaghan, 1908). 

Groat, Grorce G., The Attitude of American Courts in 
Labor Cases. (New York: Longmans, Green, 1911). 
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(New York: Harpers, 1920). 
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Putnam, Judge, interpretation 
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application to labor, 145-146. 
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87n. 

Ray, C. A., cited, 140. 
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et seq.; relation to doctrine 
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under, 47-48, 136-143;  in- 
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the Sherman Act, 132-143; 
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of competition, 137-140; com- 
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competition). 

Ripley, W. Z., cited, 133. 

Sayre; (EB . Bai cited, 11 2225, 
29, 31, 203; quoted, 28, 79n. 

Shaw, Justice, on the doctrine 
of conspiracy, 65-69, 77-79. 
(See Conspiracy). 

Sherman Act, equity jurisdic- 
tion under, 101-102; legisla- 
tive intent regarding the 
scope of, 119-132; labor’s 
view of the scope of, 119; 
Supreme Court’s view of the 
scope of, 119-120, 157-168; 
phraseology of the original 
bill, 121; Senator Sherman 
on, 121, 123; Senator Ash- 
urst on scope of, 120n.; Sen- 
ator Pomerene, 120n.; Sen- 
ators George and Teller fear 
bill may cover labor combina- 
tions, 122, 123; Senators 
Hoar and Stewart fear bill 
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tions, 123, 124; Senator Sher- 
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ator Hoar answers Edmunds, 
125n., 126n.; bill reported 
out of judiciary committee 
without proviso exempting 
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munds on the scope of, 129n.; 
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the scope of the Sherman 
Act, 141n. 
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Statutes, English Statutes of 
Laborers, 11, 12; Act of 34 
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219-220, 226-228; under Sher- 
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U. S., 66-67, 72, 173; common- 
law rights summarized, 98-99, 
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rights of, 178n., 179n.; Eng- 
lish and ‘American policy to- 
ward, 53 ff., 70-71, 195-198; 
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plex case, 211; suability of, 
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